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CONSTITUTION 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW! 
(Revision of April 25, 1925.) 


ARTICLE I 


Name 


This Society shall be known as the American Society of International 
Law. 


ARTICLE II 


Object 
The object of this Society is to foster the study of international law 
and promote the establishment of international relations on the basis of law 
and justice. For this purpose it will codperate with other societies in 
this and other countries having the same object. 


ArTICLE ITI 


Membership 


Members may be elected on the nomination of two members in regu- 
lar standing by vote of the Executive Council under such rules and regula- 
tions as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall thereupon 
become entitled to all the privileges of the Society, including a copy of the 
American Journal of International Law issued during the year. Upon 
failure to pay the dues for the period of one year a member may, in the 
discretion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and not 
exceeding one in any year, who shall have rendered distinguished service to 
the cause for which this Society is formed to promote, may be elected to 


1 The history of the origin and organization of the American Society of International 
Law can be found in the Proceedings of the First Annual Meeting at p. 23. The Constitu- 
tion was adopted January 12, 1906. 


vii 














see 


honorary membership at any meeting of the Society on the recommendation 
of the Executive Council. Honorary members shall have all the privileges 
of membership, but shall be exempt from the payment of dues. 


ARTICLE IV 
Officers 

The officers of the Society shall consist of a President, an Honorary 
President, three Vice-Presidents, such number of Honorary Vice-Presi- 
dents as may be fixed from time to time by the Executive Council, a 
Secretary,! and a Treasurer, all of whom shall be elected annually, and of an 
Executive Council composed of the foregoing officers, ex officio, and twenty- 
four elected members, whose terms of office shall be three years, except that 
of those elected at the first election, eight shall serve for the period of one 
year only and eight for the period of two years, and that any one elected to 
fill a vacancy shall serve only for the unexpired term of the member in whose 
place he is chosen. No elected member of the Executive Council shall be 
eligible for reélection until the next annual meeting after that at which his 
term of office expires. 

The Secretary! and the Treasurer shall be elected by the Executive 
Council. The other officers of the Society shall be elected by the Society, 
except as hereinafter provided for the filling of vacancies occurring between 
elections. 

At every annual election candidates for all offices to be filled by the 
Society at such election shall be placed in nomination by a Nominating 
Committee, which shall consist of the five members of the Society receiving 
the highest number of ballots cast by the members at the first session of 
the Annual Meeting of the Society. The Executive Council may submit 
a list of nominees. 

All officers shall be elected by a majority vote of members present and 
voting. 

All officers of the Society shall serve until their successors are chosen. 


ARTICLE V 
Duties of Officers 
1. The President shall preside at all meetings of the Society and of the 
Executive Council and shall perform such other duties as the Council may 
assign to him. In the absence of the President at any meeting of the 
Society his duties shall devolve upon one of the Vice-Presidents to be desig- 
nated by the Executive Council, or by vote of the Society. 
2. The Secretary! shall keep the records and conduct the correspond- 
ence of the Society and of the Executive Council and shall perform such 
other duties as the Council may assign to him. 


1 As amended April 26, 1930. 
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3. The Treasurer shall receive and have the custody of the funds of 
the Society and shall disburse the same subject to the rules and under the 
direction of the Executive Council. The fiscal year shall begin on the first 
day of January. 

4. The Executive Council shall have charge of the general interests of 
the Society, shall call regular and special meetings of the Society and arrange 
the programs therefor, shall appropriate money, shall appoint from among 
its members an Executive Committee and other committees and their 
chairman, with appropriate powers, and shall have full power to issue or 
arrange for the issue of a periodical or other publications, and in general 
possess the governing power in the Society, except as otherwise specifically 
provided in this Constitution. The Executive Council shall have the power 
to fill vacancies in its membership occasioned by death, resignation, failure 
to elect, or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, and 
a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman, who shall preside 
at its meetings in the absence of the President, and who shall also be Chair- 
man of the Executive Committee. 


ARTICLE VI 
Meetings 

The Society shall meet annually at a time and place to be determined 
by the Executive Council for the election of officers and the transaction of 
such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of the 
Executive Council or at the written request of thirty members on the call of 
the Secretary. At least ten days’ notice of such special meeting shall be 
given to each member of the Society by mail, specifying the object of the 
meeting, and no other business shall be considered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present and 
voting shall control its decisions. 


ArTICLE VII 
Resolutions 


All resolutions relating to the principles of international law or to inter- 
national relations which shall be offered at any meeting of the Society shall, 
in the discretion of the presiding officer, or on the demand of three members, 
be referred to the appropriate committee or the Council, and no vote shall be 
taken until a report shall have been made thereon. 


ARTICLE VIII 


Amendments 


This Constitution may be amended at any annual meeting of the 
Society by a two-thirds vote of the members present and voting. Amend- 
ments to the Constitution may be proposed by the Council, or by a com- 
munication in writing signed by at least five members of the Society and 
deposited with the Secretary! within ten months after the previous annual 
meeting, and any amendments so deposited shall be reported upon by the 
Council at the succeeding annual meeting. All proposed amendments shall 
be submitted in writing to the members of the Society at least ten days be- 
fore the meeting at which they are to be voted upon and no amendment shall 
be voted upon until the Council shall have made a report thereon to the 
Society. 


1 As amended April 26, 1930. 
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REGULATIONS OF THE EXECUTIVE COUNCIL REGARDING THE EDITING AND 
PUBLICATION OF THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Adopted May 22, 1924 


1. There shall be a Board of Editors charged with the general super- 
vision of editing the American Journal of International Law and determining 
general matters of policy in relation thereto. 

2. The Board shall be elected annually by the Executive Council. 

3. Membership upon the Board of Editors shall involve, in addition 
to the duties otherwise prescribed herein, obtaining articles and other mate- 
rial for publication, the preparation of contributions, especially editorial 
comments and book reviews, and the examination of and giving advice upon 
the suitability for publication of articles prepared by non-members of the 
Board. The minimum number of contributions which each Editor shall be 
called upon to contribute or obtain for publication in the Journal is to be 
determined by the Board.? 

4. There may be an Honorary Editor-in-Chief elected by the Council; 
and there shall be an Editor-in-Chief and a Managing Editor to be elected 
annually from among the members of the Board by the Executive Council, 
and to serve until their successors assume office. 

The Editor-in-Chief shall call and preside at all meetings of the Board of 
Editors, and when the Board is not in session he shall determine matters of 
policy regarding the contents of the Journal. 

The Managing Editor shall have charge of the publication of the Jour- 
nal, shall receive contributions and other material for publication, including 
books for review, and conduct the correspondence regarding the same. 

In the event of the temporary inability of the Editor-in-Chief to serve, 
his duties shall be performed by the Managing Editor, unless the Editor-in- 
Chief shall designate an acting Editor-in-Chief. 

5. The Journal shall be made up of leading articles, editorial com- 
ments, a chronicle of international events, a list of public documents relating 
to international law, judicial decisions involving questions of international 
law, book reviews and notes, a list of periodical literature relating to interna- 
tional law, and a supplement. 

(a) Before publication all articles shall receive the approval of two 
members of the Board. In case an article is rejected by one editor, the 
question of its submission to another editor shall be decided by the Editor- 
in-Chief. Articles by members of the Board of Editors shall be submitted 
to the Editor-in-Chief, who shall decide as to their publication. 

(b) Editorial comments must be written and signed by the members 
of the Board of Editors, and shall be published without submission to any 
other editor, except that they shall be governed by the provisions of Para- 
graph 6 hereof. Current notes of international events, containing no com- 


1 As amended April 24, 1926 and April 25, 1929. 2 As amended April 25, 1929. 
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ment, may be printed over the signatures of non-members of the Board of 
Editors in the discretion of the Managing Editor. 

(c) In the department of judicial decisions, preference in publication 
shall be given to the texts of decisions of international courts and arbitral 
awards which are not printed in a regular series of publications available for 
public distribution. This department may also contain the texts of deci- 
sions of the Supreme Court of the United States and the highest courts of 
other nations involving important questions of international law. Com- 
ments upon court decisions, either those printed in the Journal, or those not 
of sufficient importance to print textually, may be supplied by members of 
the Board of Editors, and shall be printed as editorial comments or current 
notes. 

(d) The chronicle of international events, and the lists of public docu- 
ments relating to international law and periodical literature of international 
law, shall be prepared under the direction of the Managing Editor. 

(e) The supplement shall be made up of the texts of important treaties 
and other official documents. Material for it shall be supplied by the 
Managing Editor, taking into consideration such suggestions from the 
members of the Board as they may have to offer from time to time. 

6. The final make-up of each number of the Journal shall be submitted 
by the Managing Editor to the Editor-in-Chief, who shall have the power to 
veto the publication of any contribution or other material. In the absence 
of such a veto, the Managing Editor shall be authorized to publish the 
Journal, using approved material so far as approval is prescribed herein. 

7. The Journal shall be published upon the 15th days of January, 
April, July and October, or as near to those dates as possible, and the 
Managing Editor shall have power to proceed with the publication of the 
Journal from the materials in his hand upon the first day of the month 
preceding the month of publication. 

8. The Managing Editor shall receive such compensation for his 
services, and such allowance for clerical assistance, as may be fixed by the 
Executive Council. 














TWENTY-FOURTH ANNUAL MEETING 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW 
THE WILLARD Hotet, WasuineTon, D. C. 
APRIL 23-26, 1930 


FIRST SESSION 
Wednesday, April 23, 1930, at 8.30 o’clock p. m. 


The President, Dr. James Brown Scott, presiding. 

The PresipENT. The twenty-fourth annual meeting of the American 
Society of International Law will please come to order. In times past it was 
the custom for the President of the Society to begin his address with some 
remarks upon the “‘state of the Union,” usually prepared by the Secretary of 
the Society. But having such a distinguished Secretary on this occasion, he 
will himself submit the report without any intervention. I present Mr. 
George A. Finch, our Secretary. 

Mr. GreorGe A. Fivcu. Mr. President and Members, I have been 
wondering why the practice of the Society was to be changed on this particu- 
lar occasion. Dr. Scott has given a reason which had not occurred to me. 
It so happens that this is the twenty-first annual meeting at which I have 
functioned as Secretary or Assistant Secretary, and it would seem that hav- 
ing reached the age of majority as an international lawyer I am henceforth 
to be permitted to take part in the proceedings. 


REPORT OF THE SECRETARY ON PROGRESS IN INTERNATIONAL LAW DURING 
THE YEAR 1929-1930 


To THE MEMBERS OF THE AMERICAN SOCIETY OF INTERNATIONAL Law: 


I have been requested by the President to submit a report on develop- 
ments during the year since the last annual meeting which may be of interest 
as showing what progress we are making in promoting the objects of the 
Society. These objects are stated in the Constitution, namely, ‘To foster 
the study of international law and promote the establishment of interna- 
tional relations on the basis of law and justice.” 

In the academic field, the year has more than held its own in advancing 
the study and teaching of international law. For the first time in its long 
history, the Institute of International Law met in the United States, at 
Briarcliff Lodge, New York, October 8-18, 1929, with 61 members in at- 
tendance from 22 countries. In the domain of public international law, the 
Institute adopted a series of resolutions on the extension of compulsory 
arbitration, a declaration concerning the codification of international law, 
and a project on diplomatic and consular immunities. In the field of private 
1 
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international law, resolutions were adopted on the juridical status of cor- 
porations, and the compulsory arbitration clause in conventions on the 
conflict of laws. 

Contemporaneously with the meeting of the Institute, there was held 
at the same place the Fourth Conference of Teachers of International Law 
and Related Subjects attended by 78 representatives of American institu- 
tions of learning, including Canada. Practically all of these representatives 
are members of this Society. In addition to exchanging views as to methods 
of teaching, the international law curriculum, and substantive law in its 
relation to pedagogic problems, the conference decided to continue its 
work of advocating enlarged publication facilities for the Department of 
State. As the result of the action of the Third Conference of International 
Law Teachers, aided effectively by a committee of this Society, provision 
has been made by Congress for the publication of certain documentary 
material not hitherto issued in printed form. 

Thirteen fellowships in international law were awarded for the academic 
year by the Division of International Law of the Carnegie Endowment for 
International Peace. These fellowships were inaugurated some years ago 
as the result of the recommendations of the Teachers’ Conference to aid 
teachers and students of international law to perfect themselves in the 
subject. Members of this Society serve each year as the Committee on 
Awards. 

The first official conference called for the specific purpose of codifying 
international law convened at The Hague on March 13, 1930, upon the 
invitation of the League of Nations. The genesis of the conference goes 
back to the work of a former President of this Society, the Honorable Elihu 
Root, as a member of the Committee of Jurists which drafted at The Hague 
in 1920 the statute of the Permanent Court of International Justice. The 
committee then recommended that a new conference of the nations in 
continuation of the first two conferences at The Hague be held to restate 
the rules of international law, to formulate amendments and additions 
thereto, to reconcile divergent views, and to consider the subjects not 
adequately regulated. Action upon this recommendation was postponed 
for a time, but in 1924 the Fifth Assembly of the League of Nations appointed 
a Committee of Experts for the Progressive Codification of International 
Law to report on the subjects sufficiently ripe for codification. In 1927, 
the committee reported the subjects of nationality, territorial waters, and 
responsibility of states for damage done in their territory to the person or 
property of foreigners, and a preparatory committee was thereupon ap- 
pointed by the League. ‘This Society has long had a standing committee 
on the codification of international law. A majority of the official delegates 
and advisers of the American delegation to the Hague Conference were 
members of this Society, and a larger number of members assisted in the 
preparatory work of the conference as members of the Advisory Committee 
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organized by the faculty of the Harvard Law School to prepare draft con- 
ventions upon each of the subjects on the program of the Hague Conference. 
The conference adjourned on April 15th, and it is to be regretted that 
the Department of State has felt compelled to announce that no convention 
will be signed by the United States or submitted to the Senate for its ap- 
proval. The official announcement of the Acting Secretary of State added: 
It [the work of the Conference] is deemed valuable because it has 
resulted in the several nations stating their views and understanding 
their differences and realizing that the time is not yet ripe for codifica- 
tion of these topics in international law. The Conference took up three 
topics. The first was Territorial Waters and there the several nations 
differed radically as to the extent of jurisdiction claimed, so no conven- 
tion was attempted. Likewise as to the second topic, Responsibility 
of States, it was found that no basic agreement was possible. The 
third topic, Nationality, developed fewer differences but the convention 
adopted did not meet the views of our delegates in that it was contrary 
to two principles which are firmly imbedded in our law. First, we have 
always insisted on the complete right of a citizen of a second state to 
expatriate himself and become a citizen of a second state on compliance 
with its laws (that is not the usual view of all other nations). Second, 
we do not in our laws make differences—or make few or relatively 
unimportant differences—as to rights of men and women in matters 
of nationality. While the convention adopted as to nationality did 
something which tended to ameliorate the condition of women it did 
not in our view on the whole offer sufficient advantages to make it 
satisfactory. 


The opportunity is provided upon the program of this meeting for the 
members of the Society’s Committee on Codification who participated in 
the Hague Conference to give a more detailed report on the work of the 
conference. 

The Academy of International Law held its seventh session at The 
Hague during the summer of 1929. 433 students representing 33 nationali- 
ties were in attendance, and instruction was given by 26 specialists from 15 
different countries. 

The Governing Body of the International Institute for the Codification 
of Private Law held its third session in Rome on December 17 and 18, 
1929. 

The code of private international law adopted by the Sixth Interna- 
tional Conference of American States at Habana on February 20, 1928, has 
been approved by ten American countries, as follows: Brazil, Costa Rica, 
Cuba, Dominican Republic, Guatemala, Haiti, Honduras, Panama, Peru 
and Nicaragua. 

It would be quite impossible even to mention within the time limit you 
would be willing to listen the multifarious activities in international 
relations that now take place within the space of a single year. I can call 
attention only to a few of the more important events that stand out as con- 
spicuously significant. 
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The year which has elapsed has been marked by the settlement of many 
long-standing controversies that have stood in the way of orderly and nor- 
mal relations between nations. 

A question that goes back to the establishment of the present govern- 
ment in Italy waited for the year 1929 for its settlement. On June 7th rati- 
fications were exchanged of the treaty signed at Rome on February 11, 1929, 
definitively and irrevocably settling the ‘‘Roman Question,” which arose in 
1870 with the annexation of Rome to the Kingdom of Italy. By this treaty, 
the Holy See recognizes the Kingdom of Italy under the dynasty of the 
House of Savoy, with Rome as the capital of the Italian State, and Italy 
recognizes the City of the Vatican under the sovereignty of the Pope. 

An international controversy which vexed foreign offices for over a half 
century was settled in the year 1929. On May 14th the President of the 
United States, in the exercise of good offices between the Governments of 
Chile and Peru, proposed as the final bases of the solution of the dispute 
between them over the provinces of Tacna and Arica growing out of the war 
of 1879, that the former province should go to Peru and the latter to Chile, 
and suggested certain subsidiary stipulations covering, among other things, 
the use of the port of Arica and the railway to Tacna, the amount of com- 
pensation to be paid, the title to public works and property, and the na- 
tionality of children born in the disputed territory. President Hoover’s 
proposals were accepted, and on June 3, 1929, the Governments of Peru and 
Chile signed a treaty embodying the conditions of the settlement agreed 
upon. The exchange of the ratifications of the treaty took place on July 
28th, and a month later the province and city of Tacna were delivered to 
. Peru in accordance with the terms of the treaty. 

A number of old boundary controversies were adjusted by treaty. 
Brazil concluded five such agreements with her bordering neighbors, Bolivia, 
Colombia, Paraguay, Venezuela, and Great Britain for British Guiana. 
Great Britain and the United States signed a convention delimiting the 
boundary between the Philippines and North Borneo. France signed an 
agreement with Great Britain respecting the delimitation of the boundary 
between Senegal and Gambia, and with Turkey for the delimitation of the 
Syrian frontier. Haiti and the Dominican Republic exchanged ratifications 
of a boundary treaty and appointed a survey commission. Bulgaria and 
Jugoslavia settled certain frontier questions at a joint conference. Guate- 
mala and Honduras accepted the invitation of the United States to confer at 
Washington on their boundary dispute. The grave incident which arose 
last year over the boundary between Bolivia and Paraguay has been in course 
of peaceful adjustment by the commission of conciliation established under 
the protocol signed at Washington on January 3, 1929, and by direct negotia- 
tions between the two governments concerned. 

It also remained for the years 1929-1930 to witness the settlement of 
the most difficult problem growing out of the World War of 1914-1918. 
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On March 13, 1930, the President of Germany approved on behalf of the 
German Government what is known as the “New Plan” to take the place of 
the Dawes Plan for the payment of reparations under the Treaty of Ver- 
sailles of June 28, 1919. This plan, which is composed of a series of docu- 
ments beginning with the report of the Committee of Experts signed June 7, 
1929, the instruments drawn up at The Hague in August, 1929, and a second 
series of agreements signed at The Hague on January 20, 1930, is the first 
agreement on this subject actually negotiated between the belligerents since 
the World War ended nearly twelve years ago. By the agreement of Jan- 
uary 20th last, Germany and the creditor Powers definitely accept the New 
Plan as a complete and final settlement of the financial questions resulting 
from the war. ‘The plan fixed for the first time Germany’s total liability for 
reparations, reduces the annuities provided by the Dawes Plan, abolishes the 
Reparation Commission, upon which Germany was not represented, and 
substitutes a Bank for International Settlements, in the management of 
which Germany and the creditor Powers will codperate. When the plan 
finally goes into effect by the ratification of the other Powers the interna- 
tional receivership under which Germany was placed by the peace treaty will 
be discharged, and Germany will start anew on her own responsibility to 
meet the financial obligations she has now accepted over the conference 
table. 

At the Hague Conference on August 30, 1929, letters were exchanged 
between Germany, on the one hand, and France, Belgium and Great Britain, 
on the other, providing for the evacuation of the Rhineland, and the first 
two zones of German soil occupied as a sanction, for the carrying out of the 
terms of the treaty of peace have already been evacuated. 

Agreements were also signed at The Hague on January 20, 1930, for the 
discharge or final settlement of the reparations’ obligations of Austria, 
Hungary and Bulgaria, and of the claims and liabilities of the succession 
states of the former Austro-Hungarian monarchy. The creditor Powers 
signed agreements among themselves regarding the distribution of the 
German and non-German reparations. 

The year 1929 also witnessed the settlement of the last of the World War 
debts owing to the United States. The agreement between the United 
States and France dated April 29, 1926, was approved by the French Par- 
liament in July, 1929, and by the Congress of the United States in December 
of that year. Upon affixing his signature to the Act of Congress on Decem- 
ber 18, 1929, President Hoover stated that “‘ This settlement in effect wipes 
out the entire indebtedness of France which arose during the war period and 
simply provides for the payment of advances to France after the Armistice.” 
Secretary of the Treasury Mellon also issued a statement in which he said: 


By ratifying this agreement France has now eliminated in the 
relations of the two countries a matter which was disturbing as long as 
it remained unsettled. At the same time this action, by disposing of 
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one of the last financial problems inherited from the war, will make for 
world stability and will prove a powerful factor in promoting general 
economic progress. . It brings to a successful conclusion the task 
entrusted to the World War Foreign Debt Commission to negotiate 
settlements with the various nations for the debts incurred during and 
after the war. 


The League of Nations celebrated its tenth anniversary in January 
last. Its activities are too many and diverse for comprehension in a brief 
report. The tenth session of the Assembly was held at Geneva from Sep- 
tember 2 to 25, 1929. Delegates were present from 53 of the 54 members, 
the Argentine Republic being absent. The delegates of Bolivia, Honduras 
and Peru took part for the first time in several years. An important develop- 
ment of the meeting was the idea put forward by M. Briand, of France, for 
a federation of European States which he proposed that the delegates should 
submit to their governments with a view to its discussion at the next Assem- 
bly. The 55th, 56th, 57th and 58th sessions of the Council of the League 
were held respectively June 10-15, August 30-September 6, and September 
13-25, 1929, and January 13-16, 1930. Poland was reélected to the Council, 
and Jugoslavia and Peru were elected in succession to Roumania and Chile. 

A number of international conferences were held during the year under 
the auspices of the League: 

A conference for the suppression of counterfeiting met April 9, 1929, 
and drew up a convention which was signed on April 20th by 25 of the 35 
participants. 

Representatives of 28 national committees on intellectual codperation 
met in Geneva from July 18 to 26, 1929. 

The 13th session of the International Labor Conference was held at 
Geneva, October 10-26, 1929, and considered a number of maritime labor 
questions. 

A European conference for the transport of newspapers and periodicals 
was held at Geneva November 25-29 and prepared a draft final act. 

A diplomatic conference with a view to the conclusion of an international 
convention on the treatment of foreigners and foreign enterprises met in 
Paris on November 5th and adjourned on December 4th. The conference 
did not succeed in concluding a convention but adopted a protocol by which 
the delegates of the 47 countries represented undertook to submit all the 
documents to their governments with a view of holding a later session for 
the conclusion of a convention. 

The third session of the conference for the abolition of import and 
export prohibitions and restrictions was held from December 5 to 20, and 
17 of the governments represented, including the United States, decided to 
bring the convention of November 8, 1927, into force on January 1, 1930. 

As an outgrowth of the World Economic Conference of 1927, a confer- 
ence for concerted economic action met at Geneva on February 17, 1930, 
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to consider the possibility of a tariff holiday, that is, an agreement not to 
increase tariffs during a certain period, and to draw up a program of sub- 
sequent negotiations for the improvement of economic relations by the 
reduction of trade barriers. Thirty states, mostly European, attended 
the conference. The United States did not participate. A convention 
subject to ratification, a protocol concerning saat negotiations, and a 
final act were approved on March 24th. 

Other activities of the League will be mentioned under separate topics. 

A diplomatic conference was held in London from April 16 to May 31, 
1929, to revise the London Convention of 1914 on Safety of Life at Sea. 
Eighteen maritime nations, including the United States, were officially 
represented at the conference. A convention consisting of 66 articles with 
an annex containing 46 regulations was signed on May 21, 1929, and will 
come into force on July 1, 1931, between the governments which deposit 
their ratifications prior to that date. The provisions of the new convention 
have been commented upon in the American Journal of International Law. 

The International Commission for Air Navigation met at Paris on 
June 10 and adjourned June 29, 1929, after adopting a convention revising 
the International Convention Relating to Air Navigation signed at Paris, 
October 13, 1919. The United States, although not a party to the conven- 
tion of 1919, was represented at the conference of 1929. 

Forty-seven countries were represented at a diplomatic conference 
which met at Geneva on July 2d upon the invitation of the Swiss Govern- 
ment to revise the Geneva convention of 1906 for the amelioration of the 
condition of the sick and wounded of armies in the field in time of war and 
for the negotiation of an international convention relating to the treatment 
of prisoners of war. The conference adjourned on July 27th after two 
conventions had been signed on behalf of 32 countries, including the United 
States. 

The Second International Conference on Private Aerial Law, attended 
by representatives of 32 states, met at Warsaw from October 4 to 12, 1929, 
and adopted a convention and additional and final protocols regulating in a 
uniform manner the conditions of international transportation by air. 

The Pan American Commission on Customs Procedure and Port For- 
malities convened at Washington on November 18th and adopted a draft 
convention on November 25th. 

Two sessions of the Permanent Court of International Justice were held 
during the year, an extraordinary session which convened on May 13th, and 
the seventeenth (ordinary) session which convened on June 15th. On May 
25th the court made two orders, one terminating the proceedings in the case 
between Belgium and China growing out of China’s denunciation of the 
treaty with Belgium, and the other terminating the case between Germany 
and Poland concerning the factory at Chorzow, both of these cases having 
been finally settled by the parties out of court. Two judgments were de- 
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livered on July 12th, one deciding the case of the payment of Serbian loans 
issued in France, and the other the case of the payment of Brazilian federal 
loans issued in France. On August 19th the court made an order interpret- 
ing the provisions of the Treaty of Versailles relating to the free zones of 
Upper Savoy and the District of Gex in dispute between France and Swit- 
zerland. On September 10th the court rendered its sixteenth judgment 
deciding the territorial jurisdiction of the International Commission of the 
River Oder. 

The protocol of signature of the court has now been signed by fifty-four 
states, of which forty-two have ratified. 

A further step has been taken toward the adherence of the United 
States to the statute of the court. By direction of the President of the 
United States, the signature of the United States was affixed to the protocol 
of the court on December 9, 1929. The previous history of the efforts to 
overcome the obstacles to the adherence of the United States to the court 
has been dealt with in detail at preceding meetings of the Society and in 
the columns of the American Journal of International Law. It will be 
sufficient here to quote the passage from President Hoover’s message to 
Congress on December 3d last announcing his intention to direct American 
adherence to the court: 


In January, 1926, the Senate gave its consent to adherence to The 
Court of International Justice with certainreservations. In September 
of this year the statute establishing the court has, by the action of the 
nations signatory, been amended to meet the Senate’s reservations and 
to go even beyond those reservations to make clear that the court is a 
true international court of justice. I believe it will be clear to everyone 
that no controversy or question in which this country has or claims an 
interest can be passed on by the court without our consent at the time 
the question arises. The doubt about advisory opinions has been 
completely safeguarded. Our adherence to the International Court is, 
as now constituted, not the slightest step toward entry into the League 
of Nations. As I have before indicated, I shall direct that our signa- 
ture be affixed to the protocol of adherence and shall submit it for the 
approval of the Senate with a special message at some time when it is 
convenient to deal with it. 


On the same day that the United States signed the protocol of the 
court, its signature was also affixed to the protocol revising the statute 
of the court. This revision originated in a resolution of the Assembly of 
the League of Nations adopted on September 20, 1928, and the proposed 
amendments were formulated by a committee of experts which met at 
Geneva on March 11, 1929. The report of the committee was approved 
by the Council of the League of Nations on June 12, 1929, revised by the 
conference of signatory states which met at Geneva last September, and 
approved in revised form by the Assembly, which opened a protocol of 
signature on September 14th. Amendments are proposed in 16 of the 64 
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articles of the present statute, and four new articles are added. Among 
the important changes proposed are an increase in the number of judges 
from 11 to 15 and the elimination of the four deputy judges, and the require- 
ment that the court shall remain permanently in session except during 
judicial vacations, in lieu of the present requirement that a session shall be 
held every year beginning June 15th. The four new articles deal with 
advisory opinions, which subject is not covered by the present statute but 
is mentioned in Article 14 of the Covenant of the League of Nations. The 
first two of the new articles reproduce substantially present rules of the 
court in the matter of procedure. New Article 67 provides that “the 
Court shall deliver its advisory opinions in open court, notice having been 
given to the Secretary General of the League of Nations and to the represent- 
atives of members of the League, of states and of international organiza- 
tions immediately concerned.”’ This, it will be recalled, was the subject 
of one of the reservations which the United States Senate made a part and 
condition of its resolution of advice and consent of January 16, 1926. New 
Article 68 provides that ‘‘in the exercise of its advisory functions, the Court 
shall further be guided by the provisions of the Statute which apply in 
contentious cases to the extent to which it recognizes them to be applicable.” 

Considerable progress has also been made during the year in extending 
the compulsory jurisdiction of the Permanent Court of International 
Justice by accessions to the optional clause of the court statute. By this 
act the signatory or acceding states undertake to submit to the court all 
legal disputes concerning the interpretation of a treaty; any question of 
international law; the existence of any fact which, if established, would 
constitute a breach of an international obligation; and the nature or extent 
of the reparation to be made for the breach of an international obligation. 
During the tenth session of the Assembly in September last, fifteen members 
of the League acceded to the optional clause. They were South Africa, 
Australia, Canada, Czechoslovakia, France, Great Britain, Greece, India, 
Irish Free State, Italy, Latvia, New Zealand, Nicaragua, Peru, and Siam. 
Most of the signatures were accompanied by reservations concerning situa- 
tions or facts prior to accession, or a preliminary examination of all the 
disputes by the Council. The optional clause has now been signed by 42 
states, and is in force between 24, subject to various reservations. The 
resolution of the United States Senate of January 16, 1926, precludes the 
United States from accepting or agreeing to the optional clause. 

The general treaty for the renunciation of war signed at Paris on 
August 27, 1928, went into effect on July 24, 1929. By it 58 nations 
condemn recourse to war for the solution of international controversies, 
renounce it as an instrument of national policy in their relations with one 
and another, and agree that the settlement or solution of all disputes or 
conflicts shall never be sought except by pacific means. 

The general adhesion of the members of the League of Nations to the 
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Pact of Paris led to a discussion at the Tenth Assembly of possible conflicts 
between the obligations of states under the Pact and under the Covenant 
of the League. A resolution was adopted by the Assembly declaring ‘that 
it is desirable that the terms of the Covenant of the League should not accord 
any longer to members of the League a right to have recourse to war in 
cases in which that right has been renounced by the provisions of the 
Pact of Paris,’”’ and the Council was invited to appoint a committee to 
frame amendments in the Covenant which are necessary to bring it into 
harmony with the Pact of Paris. This committee was appointed on January 
15,1930. It met in Geneva from February 25 to March 5 and recommended 
amendments in the preamble and in Articles 12, 13 and 15 of the Covenant. 

By Article 12, paragraph 1, of the present Covenant “‘the members of 
the League agree that if there should arise between them any dispute likely 
to lead to a rupture they will submit the matter either to arbitration or 
judicial settlement or to inquiry by the Council, and they agree in no case 
to resort to war until three months after the award by the arbitrators or 
the judicial decision or the report by the Council.’”” The committee proposes 
that this sanction of a resort to war be changed to an agreement that the 
members of the League will in no case resort to war and that they shall also 
agree to employ only pacific means for the settlement of disputes. 

The agreement in Article 13, paragraph 4, of the Covenant, that the 
members of the League will not resort to war against any member which 
complies with an award or a decision is changed in the proposed amendment 
to read that no action will be taken against such a member. The second 
half of this paragraph giving the Council authority to ‘propose what steps 
should be taken to give effect” to an award or a decision which has not been 
carried out is changed in the suggested amendment so that ‘‘the Council 
shall propose what measures of all kinds” should be taken to give effect to 
such an award or decision, and a new phrase is proposed to be added that 
‘the votes of the representatives of the parties shall not be counted.” 

Article 15, paragraph 6, of the Covenant, which provides that ‘If a 
report by the Council is unanimously agreed to by the members thereof 
other than the representatives of one or more of the parties to the dispute, 
the members of the League agree that they will not go to war with any 
party to the dispute which complies with the recommendations of the 
report”’ is recommended to be changed to read that in such a contingency 
“the members of the League agree that they will comply with the recom- 
mendations of the report,’”’ and “If the Council’s recommendation is not 
carried out, the Council shall propose suitable measures to give it effect.” 
Article 15, paragraph 7, of the Covenant provides that ‘‘If the Council fails 
to reach a report which is unanimously agreed to by the members thereof, 
other than the representatives of one or more of the parties to the dispute, 
the members of the League reserve to themselves the right to take such 
action as they shall consider necessary for the maintenance of right and 
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justice.” The committee proposes that the latter half of this paragraph 
be changed to read so that, if the Council fails to reach such a unanimous 
report, “‘it shall examine the procedure best suited to meet the case and 
recommend it to the parties.” A new paragraph is proposed by which 
“At any stage of the examination the Council may, either at the request 
of one of the parties or on its own initiative, ask the Permanent Court of 
International Justice for an advisory opinion on points of law relating to 
the dispute. Such application shall not require a unanimous vote by the 
Council.” 

In accordance with the resolution of the Tenth Assembly, these proposed 
amendments will be submitted to the members of the League in order that 
such action as may be deemed appropriate may be taken during the meeting 
of the eleventh session of the Assembly in 1930. 

Great activity has been manifested during the year just elapsed in the 
negotiation of bilateral treaties for the pacific settlement of international 
disputes. The United States took part in 29 such negotiations. It signed 
a treaty of arbitration with The Netherlands (January 13th), and exchanged 
ratifications of arbitration treaties with Denmark (April 17th), France 
(April 22d), Portugal (October 31st), and Sweden (April 15th). It signed 
treaties of arbitration and conciliation with Egypt (August 30th), Estonia 
(August 27th), Latvia (January 14th), and Luxemburg (April 6th). It 
exchanged ratifications of treaties of arbitration and conciliation with 
Bulgaria (July 22d), Czechoslovakia (April 11th), Ethiopia (August 5th), 
Hungary (July 24th), Jugoslavia (June 22d), Lithuania (January 20th), 
Poland (January 4th), and Roumania (July 22d). Among other govern- 
ments, arbitration treaties were signed by Austria and Italy (February 6th), 
Czechoslovakia and Switzerland (September 20th), Denmark and Spain 
(August 30th), France and Spain (July 10th), Germany and Turkey (May 
16th), and Hungary and Spain (June 10th). Ratifications of arbitration 
treaties were exchanged by Belgium and Greece (March 14th), Czecho- 
slovakia and Spain (November 30th), and Greece and Roumania (July 5th). 
A treaty of conciliation was signed by Belgium and Jugoslavia (March 
25th), and treaties of conciliation and arbitration were signed by Bulgaria 
and Hungary (July 22d), Czechoslovakia and Greece (June 10th), France 
and Turkey (February 3d), Germany and Luxemburg (September 11th), 
and Poland and Roumania (October 24th). Ratifications were exchanged 
of a treaty of neutrality and conciliation between Italy and Turkey 
(April 29th), of a treaty of friendship and conciliation between Italy and 
Abyssinia (August 3d), and of a treaty of conciliation and arbitration 
between France and Sweden (September 3d). 

A collective treaty of conciliation, judicial settlement and arbitration, 
known as the General Act for the Pacific Settlement of International 
Disputes, concluded at Geneva on September 26, 1928, went into effect on 
August 16, 1929. It is in force between Belgium, Norway and Sweden. A 
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similar pact was signed by Czechoslovakia, Jugoslavia and Roumania 
on May 22d. 

The General Treaty of Inter-American Arbitration signed at Wash- 
ington, January 5, 1929, has been ratified and is now in force between Chile, 
Dominican Republic, Guatemala, Mexico, Peru and Salvador. The General 
Treaty of Inter-American Conciliation, concluded at the same time, has 
been ratified and is now in force between Chile, Guatemala, Peru, and the 
United States. 

On December 31, 1929, there were registered at the League of Nations 
Secretariat 130 treaties for the pacific settlement of international disputes. 

Perhaps the most complex problem of international relations of the 
present day is that growing out of the intercourse of foreigners with China. 
The preceding year has been marked by almost continuous pressure on the 
part of the Nationalist Government of China upon the foreign Powers to 
relinquish their extraterritorial rights and concessions in that country. 
The Powers have received China’s approaches with sympathy and have 
gone as far as they thought it prudent to comply. Mexico surrendered her 
extraterritorial rights on November 15th; by an agreement signed August 
31st Belgium relinquished her concession at Tientsin and agreed to surrender 
her extraterritorial privileges; Great Britain on November 11th returned 
her concession at Chinkiang and agreed on February 14th to retrocede 
Wei-hai-wei. On February 17th, a compromise for three years was signed 
at Nanking with reference to the administration of the Chinese court in the 


international settlement at Shanghai. Generally, however, the Powers 
have shown little disposition to concur in China’s gloss of the reecommenda- 
tions of the Commission on Extraterritoriality which went to China in 1926 
in accordance with the resolutions of the Washington Conference of 1921 
on Pacific Questions. The principal recommendations of that commission 


were: 
1. The administration of justice with respect to the civilian population 
in China must be entrusted to a judiciary which shall be effectively protected 
against any unwarranted interference by the executive or other branches of 
the government, whether civil or military. 

2. The Chinese Government should improve its legal; judicial and 
prison systems, and establish and maintain a uniform system for the regular 
enactment, promulgation and rescission of laws. 

3. Prior to a reasonable compliance with these recommendations, but 
after the principal items have been carried out, the Powers might consider 
the abolition of extraterritoriality according to such progressive scheme 
(whether geographical, partial, or otherwise) as may be agreed upon with 
China. 

The commission further recommended that pending the abolition of 
extraterritoriality, the governments of the Powers concerned should make 
certain modifications in the existing systems and practice of extraterri- 
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toriality, including the administering in extraterritorial or consular courts 
of such laws and regulations of China as they may deem it proper to adopt, 
and the payment of such taxes by their nationals as may be prescribed in 
laws and regulations duly promulgated by the competent Chinese authorities. 

Some Chinese, impatient of the delays of diplomatic negotiation, are 
demanding the immediate termination of extraterritoriality by mandate of 
China. The Central Political Council of the Kuomintang, the party 
exercising the powers of the Nationalist Government in China, on December 
27, 1929, passed a resolution instructing the State Council of China to issue 
a mandate that beginning from January 1, 1930, all foreign nationals 
residing in China who are now enjoying extraterritorial rights shall observe 
all laws and regulations promulgated by the central and local govern- 
ments. In issuing this mandate on December 29th, the State Council 
added ‘‘The Executive Yuan and the Judicial Yuan are hereby ordered to 
instruct the ministers concerned to prepare as soon as possible a plan for 
the execution of this mandate and to submit it to the Legislative Yuan for 
examination and deliberation with a view to its promulgation and en- 
forcement.”’ 

Upon close examination there does not seem to be serious incompati- 
bility between the terms of this mandate and the recommendations of the 
Commission on Extraterritoriality. In an explanatory statement issued 
on December 31st, the Nationalist Minister for Foreign Affairs at Nanking, 
after stating ‘that the Chinese Government is compelled to declare that 
the year 1930 is the decisive time, and that the actual process of reéstablish- 
ing China’s sovereignty by the abolition of extraterritoriality begins on 
January Ist,” adds: 


The Chinese Government, relying on the sympathy already shown 
and the assurances given by the Powers concerned, believes there is 
no difference of opinion between those Powers and China regarding 
the principle involved; and it is prepared to consider and discuss 
within a reasonable time any representations that may be made with 
reference to the plan now under preparation in Nanking. In this 
respect, the issuance of the mandate of December 28th should be re- 
garded as a step towards removing the cause of constant conflict and 
at the same time promoting relations between Chinese and foreigners. 


The revolution now taking place in China, reaching far deeper in its 
social and economic reactions than its political manifestations, not only 
intensifies the demand for the abolition of extraterritoriality, but compli- 
cates the solution of the problem. The revolutionary or Kuomintang party 
now recognized by the foreign governments as in control of nationalist China, 
have divided their activities into three periods: first, the military period, 
which it is claimed is now over, in which the country was to be unified by 
reducing the several semi-independent war lords to submission by military 
force; secondly, the period of tutelage, during which the Kuomintang party is 
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undertaking to prepare the great mass of the Chinese people to exercise the 
functions of government; and finally, the transition to a period of con- 
stitutional government. It has been formally decreed by the party that the 
period of tutelage shall end in 1935, so that we are now in the period when 
it is admitted that constitutional government does not exist, and that the 
country is under the tutelage of a political party. 

The question whether or not this is the time for the foreign Powers to 
relinquish the extraterritorial rights under which intercourse between them 
and China has been conducted for some 80 years, and the control of the 
foreign concessions and settlements which have grown up and flourished 
under the régime of extraterritoriality be now turned over to the adminis- 
tration of the local Chinese authorities, will be discussed by two speakers 
who will appear later upon the program of the meeting. Whatever be the 
answer to the question, there should be no doubt anywhere that the great 
movement which has been going on now for two decades to improve the 
condition of the toiling millions in China and to elevate her government to 
that high rank in the family of nations to which her natural resources, her 
population, and her culture entitle her, should receive our sympathy in full 
measure and overflowing, and every helpful assistance— 

For freedom’s battle, once begun, 
Bequeath’d by bleeding sire to son, 
Though baffled oft, is ever won. 


Respectfully submitted, 
Georce A. Fincu, 
Secretary. 


The PrEsipENT. I am sure you all agree with me that the innovation 
this year that the Secretary should, at the beginning of the meeting, deliver 
an address or submit a report calling attention to particular events which 
have taken place in the past year in international relations should be con- 
tinued in the future. 

There is a rule of the Society that principal papers and addresses may 
not exceed twenty minutes in delivery, and that informal papers and discus- 
sions may not exceed ten minutes for each speaker. I am not sure as to the 
reason for the origin of the first part of the rule. Probably it was because 
the experience of the theologians is to the effect that no souls are saved after 
twenty minutes. As my business this evening is soul-saving, I shall en- 
deavor to bring my remarks within the limit set to salvation, and I shall ask 
your attention to some observations in the nature of an abstract of the paper 
which I prepared for delivery, but which I shall lay before you in summary 
manner: 
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THE INDIVIDUAL, THE STATE, THE INTERNATIONAL 
COMMUNITY 


By James Brown Scott 


President of the Society 


“The earth is a grain of sand, but the spiritual interests of man are commensurate with the 
heavens.” 


If there were only one man in the world, he could, in the familiar lines of 
Cowper, say that he was indeed ‘“‘the monarch” of all he surveyed; and, if we 
could conceive of a world made up of a single state, it would, like the man 
in Cowper’s case, be equally supreme, and for the same reason. But just 
as the experience of human beings in society requires an adjustment of the 
aims and purposes of individuals, and the performance of duties as well as 
enjoyment of rights, within the rule of reason and of justice, so the exist- 
ence of states in society requires what may be called, for the present purpose, 
a sort of modus vivendi. 

The principles of justice of separate states are similar to, if they are not 
identical with, those of the individuals of each of the groups forming the in- 
ternational community, because made up of the groups of individuals, of 
which the various states are composed. 

The thesis which the present paper maintains, and will endeavor to 
establish, is that the individual inevitably is the primal unit of an interna- 
tional community; that the state is only a secondary and intermediate unit; 
that the community itself is the supreme unit, synonymous and identical 
with humanity, being the sum total of individuals making up humanity; 
that the community is likewise the sum total of the states composing the 
community; that the international community represents in its twofold 
capacity humanity in its relations with individuals, and the union of states 
in its relations with the states; and that, therefore, the international com- 
munity, whether organized or inchoate, possesses at one and the same time 
the right to impose its will alike upon individual and state. 

The legal and other grounds upon which I shall attempt to support this 
simple thesis are that the laws of individuals within the national groups or 
states are founded upon “reason and justice”; that the rules of conduct 
governing individual relations between citizens or subjects of a civilized 
state are equally applicable between enlightened nations; that there exists 
such a thing as an international community; that its law is the law of the 
individuals forming the state and the community; that international moral- 
ity forms an integral part of international law and should control interna- 
tional relations; and that there is, fortunately, such a thing as a public opinion 
of the world to which individuals, nations and the international community 
respond. For each of these contentions I shall invoke the authority of the 
United States. 
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During the argument of the North Atlantic Fisheries case, submitted in 
1910 to the Permanent Court of Arbitration at The Hague by Great Britain 
and the United States, the Attorney General of the former country expressed 
regret in the course of argument that there was not some particular country 
to which he could refer as an awful example of the violation of international 
right. There was none, he said, and I add, there is still none, as every nation 
seems to be, to use a vulgar locution, tarred with the same brush. Should I 
attempt even a fragmentary list of international incidents, in which the states 
of the world had violated the law of nations, the audience would be sound 
asleep long before we reached the Declaration of Independence,—and indeed 
before the discovery of America. Therefore I shall only refer to four typical 
instances in which the good people of the United States were involved, on 
the theory that criticism, like charity, should begin at home. 

The objection to the old way of looking at things is that the state, being 
an artificial conception, the unit is an artificial unit, and that an international 
community made up of artificial units is itself an artificial conception. 
There is here no mention of the individuals called, in general terms, ‘‘the 
people,” of each and every state, and there is no suggestion of peoples 
massed in the international community which, many of us would like to 
think, is, as I have ventured to say, commensurate with humanity. It 
is, as it were, the shell without the kernel. The purpose of the present 
address is, one might say, to crack the nut and disclose the kernel; for, 
if it should appear in matters international that the people do not exist 
for the state, but the state for the people, just as the shell exists for the 
kernel, we shall, if we cling to the past, perpetuate a law of nations which can 
only be artificial, inasmuch as its units are artificial, instead of creating a 
system of law based upon the fact that the people are not made for inter- 
national law any more than they are made for municipal law. 

Law is made by and for human beings and it changes to meet their chang- 
ing needs. The human being exists; he is not a fiction; he is a natural unit. 
If human beings unite for social purposes, the law which they frame will 
have relation to those purposes; it will be the law of the society and change 
with the needs of its members. If we call the society a state, the law will 
not change with the change of name. It will be the law of the society, made 
by its members for their purposes, and, no matter how many groups there 
may be, it will still be the law of each group; if they come into contact and 
have intercourse, there will be a conflict of laws of the groups unless they 
agree to apply to their groups the spirit of the law of each; and if we consider 
the international community as made up of groups of individuals, the law of 
the community will be in its essence the generalized law of the groups of the 
individuals who form them. 

The observations which I am about to make are based upon the theory, 
which I believe to be a fact, that the individual is the unit of law, and that 
the law of the international community is but the generalized law of the 
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individual. To be specific: the law international should be the generalized 
law of the Christian groups which composed the international community 
during the period of its formation and development, under the control of the 
moral conceptions common to those communities. 

I am indeed aware that the family of nations, to use a time-honored 
phrase, which is not without a deep, if somewhat mystical, signification, 
includes in our day other than Christian members; but the law of nations, 
in its inception and in its development, is that of the Christian communities. 
It has been extended beyond the confines of Christendom and accepted by 
the peoples who compose the far distant countries, so that it may truly be 
said that international law is still in essence and in very truth the law of a 
Christian community. 

It is not the present purpose to endeavor to show how human beings 
within a determined territory or geographical limits organized themselves into 
society. The ways may have been both many and various. We can, how- 
ever, content ourselves with the statement that a social instinct has brought 
human beings together and that the need for protection has kept them to- 
gether, under laws of their own making, to secure their rights, to perform 
their duties and to obtain some happiness in the process. We do not know, 
and indeed we may never know, the steps in the process from brute force 
of the Stone Age to the triumph of mind over matter in the later stages of 
human development. We do know, however, that in one part of the world, 
—which is not unhappily termed the “‘new world,” so different it is from the 
older state of things,—the people have formed themselves into states, mak- 
ing fundamental laws to preserve their rights and appointing governments to 
exercise powers of the community which the individuals themselves could not 
directly exercise. The rights of the community are the sum total of the 
rights of the individuals, and the agents cannot be possessed of greater rights 
than those which the members possess and therefore can confer upon them. 

The inhabitants of each of the thirteen original States who consciously 
created the American Union had organized themselves, in the course of the 
eighteenth century, for a political purpose. What happened in Massa- 
chusetts is indicative of what took place in the other provinces. The in- 
habitants of the one-time colony, breaking away from the mother country, 
agreed with one another to form themselves into a political community of 
their own making. They did so under their Constitution of 1780, and they 
did it in this wise: 

The people inhabiting the territory formerly called the Province of 
Massachusetts Bay, do hereby solemnly and mutually agree with each 
other to form themselves into a free, sovereign and independent body- 
politic or State by the name of the Commonwealth of Massachusetts. 
There was no doubt in their mind that the territory was not the state; 

it was simply the land included within the province of Massachusetts Bay. 
They decided of their own free will to form themselves into a body-politic, 
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giving to themselves the name of a commonwealth. A group of people, or 
inhabitants, separated themselves from other groups of inhabitants, taking 
as their boundaries the lines of the erstwhile province of Massachusetts 
Bay, within which they established a form of government which they con- 
ceived to be suited to their needs, which might be changed, and which has 
been changed in the course of time as the newer needs suggested different 
and other arrangements. Their laws were made by their pleasure and un- 
made when it was supposed to be in their interest todo so. As regards the 
outside world, the people or inhabitants of Massachusetts were a separate 
and distinct body-politic, and, within the commonwealth, the inhabitant 
was the unit. As the Constitution of Massachusetts was of 1780, before the 
adoption of the Articles of Confederation of March 4, 1781, the inhabitants 
of that body-politic were justified in considering, and therefore calling, 
themselves in the language of the day, “‘a free, sovereign and independent 
body-politic or State” of international law. 

We have it on highly respectable authority that definitions are danger- 
ous. They are, however, necessary at times. But bearing in mind Justin- 
ian’s dictum regarding the danger, no attempt will be made to define the 
state. Rather shall we pry beneath the surface in order to discover the peo- 
ple, who, when discovered, will take charge of the state and control its 
destiny. 

We are fortunate in these United States of America to have a supreme 
tribunal of the states, created by them and for them in the settlement of the 
disputes which should arise between them. 

The states in their united capacities form what may be called an 
American community. Each of the states is a unit of this community and 
the inhabitants of the various groups, which we call the separate states, are 
the people of the United States, as well as the citizens of each and every one 
of the American states in which they happen to reside. Therefore it is that 
the Supreme Court of the United States deals with international law when- 
ever a question of the law of nations is involved; with the law of a state, 
when a question arises under the law of a state, and the law of the individual, 
when the rights of the individual are concerned. And hence it is, that the 
Supreme Court, in considering a question, may be obliged to examine it in its 
international, national and individual aspects. This is what happened in 
the leading case of the State of Texas v. White, decided by the Supreme 
Court of the United States in 1868. 

There are four paragraphs from Chief Justice Chase’s opinion, which 
was that of the court, so pertinent to the matter in hand that I am obliged 
to quote them on the present occasion. The judges had to determine 
whether Texas was or was not a state of the American Union at the time it 
sought to avail itself of the original jurisdiction of the court. The august 
tribunal was therefore met on the threshold with the necessity of deciding 
whether Texas had ceased to be a state of the Federal Union by its ordinance 
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of secession. Rightly it held that Texas remained a state, inasmuch as an 
unsuccessful attempt to secede did not affect the legal relationships of the 
state to the Union and to the states forming the Union of States. It was 
therefore inevitable that the court should consider the state in the various 
aspects in which that term is used. 

The opening sentence of the first of the four paragraphs, to which I 
invite your attention, is of especial importance, in that it deals, to quote the 
language of the Chief Justice, with “the correct idea of a State, apart from 
any union or confederation with other States,” that is to say, with the 
state or nation of international law. Like most persons who consider the 
subject, Chief Justice Chase was impressed by the different and conflicting 
senses in which the word is commonly used. “The poverty of language,” 
as he truly says, ‘‘often compels the employment of terms in quite different 
significations,” and of this confusion he was bold enough to say that thereis 
hardly to be found ‘“‘any example more signal” than “‘the use of the word we 
are now considering.’”’ ‘Therefore, he ventures the opinion that ‘it would 
serve no useful purpose to attempt an enumeration of all the various senses 
in which it is used.”” He was apparently unwilling to add to the confusion 
by an expression of his personal views, and, fortunately for us, he deemed it 
advisable, in order to discover ‘‘the correct idea of the State,” to pass in 
review ‘‘the various senses in which the term State is used.” 

In the first place, to employ his own language, “‘it describes sometimes a 
people or community of individuals united more or less closely in political 
relations, inhabiting temporarily or permanently the same country’; in the 
second place, “‘often it denotes only the country or territorial region in- 
habited, by such a community”; in the third place, ‘‘not infrequently it is 
applied to the government under which the people live”; and, finally, ‘at 
other times it represents the combined idea of people, territory, and govern- 
ment.” 

It is important to reproduce the language of the learned Chief 
Justice, inasmuch as it shows how carefully he considered the matter and 
classified the states according to a rational and preconceived method, his 
purpose being by a classification to disclose the primary conception, which 
was, in his opinion, and still is “that of the people or community.”” Without 
the people there could be no state; with the people there might be, ‘‘in what- 
ever territory dwelling, either temporarily or permanently, and whether 
organized under a regular government or united by looser and less definite 
relations”; and the people under any one of these conditions would not 
merely in his opinion, but in that of the court, whose judgment he rendered, 
“constitute the State.” 

Chief Justice Chase was fully aware of the importance of the question. 
Not only as Chief Justice, but as representing the majority of his brethren, 
he spoke as one of authority, and he was anxious that the decision which he 
was rendering should accord with precedents of the court, over which he had 
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the honor to preside and to represent. Therefore, in support of his views, 
he vouched the opinion of an eminent judge, and he might have added one of 
the most eminent who had ever graced the American bench. The nature of 
the ‘‘state” had often been before the court, and the authority of the 
first decision on the question had been as unmodified as it was unquestioned. 
“We are not aware,” Chief Justice Chase asserts, “‘of anything in any sub- 
sequent decision of a different tenor.” 

The judge to whom he referred was Mr. Justice Iredell and the case 
that of Penhallow v. Doane’s Administrators, decided in 1795, and to be found 
in the third volume of Dallas’ Reports. 

It appears that a distinction was attempted to be made in the case be- 
tween ‘‘a state,’ and the “ people of a state.”” The passage which the learned 
Chief Justice had in mind dealt with the distinction, of which Mr. Justice 
Iredell had remarked that ‘“‘he was not capable of comprehending.’”’ He 
is not without company in his inability to distinguish between a state and the 
people of a state, and it is believed that the learned justice will, in the not 
remote future, be found to represent the measured judgment of the vast 
majority of thinking people. 

In view of the fact that the authority of the opinion in question is 
invoked as determinative of the matter in hand, it is desirable that Mr. 
Justice Iredell’s position as a judge be made clear. He stands alone among 
the early judges, and indeed it may be said with full respect to his con- 
temporaries and to the subsequent members of the Supreme Court, that he 
still stands alone, having to his credit an amendment (the eleventh in 
number) of the Constitution of the United States incorporating in clear and 
express terms, which cannot be misunderstood, the dissenting opinion 
which he delivered in the case of Chisholm v. Georgia. 

Now to the opinion of the learned justice, and, as it is better to begin 
with the beginning, we shall commence with the distinction which the learned 
justice admitted he could not comprehend, following it with the succeed- 
ing sentence, which is necessary to our purpose. 


By a state forming a republic (speaking of it as a moral person), I 
do not mean the legislature of the state, the executive of the state or the 
judiciary, but all the citizens which compose that state, and are, if I may 
so express myself, integral parts of it; all together forming a body-politic. 


In a later passage, after having spoken of different forms of government, 
he continues with the statement that ‘‘in a republic,”—and today monarchies 
would be considered republics in his distinction, as in each the people are the 
source of power,—‘‘all the citizens, as such, are equal, and no citizen can 
rightfully exercise any authority over another but in virtue of a power 
constitutionally given by the whole community, and such authority, when 
exercised, is, in effect, an act of the whole community which forms such body- 
politic.” 
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As the Supreme Court of the United States then held its sessions in 
Philadelphia, it was natural that he should draw his illustrations from the 
commonwealth of which it was then and still is the leading city: 


Thus A., B., C. and D., citizens of Pennsylvania, and as such, 
together with all the citizens of Pennsylvania, share in the sov- 
ereignty of the state. 


That there might be no doubt about his meaning, he indulged in mathe- 
matics, in which certainty is possible. ‘‘Suppose,” he said, ‘‘a state to con- 
sist exactly of the number of 100,000 citizens, and it were practicable for all 
of them to assemble at one time and in one place, and that 99,999 did actually 
assemble.’”? What would be, in the opinion of Mr. Justice Iredell, the situa- 
tion? ‘The state would not be in fact, assembled. Why? Because the 
state, in fact, is composed of all the citizens, not of a part only, however large 
that part may be, and one is wanting; in the same manner, as £99 is not a 
hundred, because one pound is wanting to complete the full sum.”’ 

Admitting the correctness of the view of the learned justice; how is the 
business of the community to be conducted if all cannot be assembled at a 
given time and in a given place? ‘But as such exactness in human affairs 
cannot take place . . . if entire unanimity from every society was required; 
as the assembling in large numbers, if practicable . . . could be productive 
of no rational result, because there could be no general debate, no consulta- 
tion of the whole, nor, of consequence, a determination grounded on reason 
and reflection, and a deliberate view of all the circumstances necessary to 
be taken into consideration,”’ therefore ‘‘mankind have long practised,” he 
informs us, ‘‘upon the principle, that the majority shall bind the whole.” 
But he is prompt to add that ‘‘ when they do so, they decide for the whole, 
and not for themselves only.” 

Although we are dealing with the human being as the unit of the law of 
the group or the state and of the international community, we dare not for- 
get that, because of inherited ideas and ideals, we always consider, uncon- 
sciously it may be, the individual as a member of the community; and that, 
therefore, the action of the individuals, taken as a whole, is the action of the 
community. We thus have in the group or state the human being acting in 
his individual capacity in his private affairs, and in matters of public interest 
his individual capacity is merged in that of the community. Hence it is 
that the human being acting as an individual, nevertheless thinks in terms 
of the community. Of a consequence, the individual acts, as such, within 
the group or the state, although in external affairs it is not he, but the com- 
munity in which he is merged, that acts. 

These ideas and ideals are not of our day; they are of the past and they 
will be of the future, as they are of the present. Has not the most competent 
of investigators informed us that embedded “‘in the whole structure of medi- 
eval society”’ is the conception that political authority is the authority of the 
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whole community; that this principle is implicit in two great practical 
facts of medieval society, the first that law is the law of the community, the 
second that the administrative organs of the community, if we may use a 
modern phrase, derive their authority from the consent of the community.! 

It is precisely because of the large correctness of Iredell’s conception 
of the group or state, or community, as growing out of the past, as in accord 
with the present and as a prophecy of the future, that Chief Justice Chase 
and his brethren of the bench invoked the authority of Penhallow v. Doane’s 
Administrators. Let me quote again the statement of the learned justice, 
which is, for his purposes, in the nature of a premise, that “the sovereignty 
resides in the great body of the people . . . not as so many distinct indi- 
viduals, but in their politic capacity only, and when less than the entire 
number acts, they decide for the whole, and not for themselves only.” 

I would ask you now to listen to the conclusion which Mr. Justice 
Iredell draws from his premise: 


When the legislature of any state passes a bill, by a majority, 
competent to bind the whole, it is an act of the whole assembly, not of 
the majority merely. So, when this court gives a judgment by the 
opinion of a majority, it is the judgment, in a legal sense, of the whole 
court. So, I conceive, when any law is passed, in any state, in pursu- 
ance of constitutional authority, it is a law of the whole state, acting in 
its legislative capacity; as are, also, executive and judiciary acts, con- 
stitutionally authorized, acts of the whole state, in its executive or 


judiciary capacity, and not the personal acts alone of the individuals 
composing those branches of government. 


Hitherto Mr. Justice Iredell has spoken of the individuals who form the 
group or the state. In the next part of his opinion he passes to the union of 
groups or states forming the American community, expressing himself in 
terms which are applicable to the international community, of which these 
United States form an integral part. 

First, of the state: 


The same principles apply as to legislative, executive or judicial 
acts of the United States, which are acts of the people of the United 
States, in those respective capacities, as the former are of the people of a 
single state. 


If the learned justice had contented himself with this statement, which 
seems to us of the United States to be unanswerable, it would be interesting, 
but it would not be invoked if it stood alone. It is, as it were, but a link in 
a chain of reasoning. ‘These principles,’ he continues, ‘‘have long been 
familiar in regard to the exercise of a constitutional power as to treaties.” 

We are thus transferred from the state to the states, or from the national 
to the international domain, in which we no longer deal with municipal law 


1Alexander J. Carlyle, ‘The Sources of Medieval Political Theory and Its Connection 
with Medieval Politics,’’ American Historical Review, 1913, Vol. XIX, p. 6. 
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but with agreements between states, which, nevertheless, have the force of 
law, binding the respective peoples, because the authority to negotiate them 
emanates from the peoples of the contracting states. ‘‘ These are deemed,” 
Mr. Justice Iredell says, ‘‘the treaties of the two nations, not of the persons 
only, whose authority was actually employed in their formation.” This is 
indeed true, but why is it so? Because in the opinion of the distinguished 
jurist in the matter at hand, people and states are coextensive, and the people 
of the international community are commensurate with humanity. ‘‘There 
is not one principle,” he concludes, ‘‘that I can imagine, which gives such an 
effect as to treaties, that has not such an operation on any other legitimate 
act of government, all powers being equally derived from the same fountain, 
all held equally in trust, and all, when rightfully exercised, equally binding 
upon those from whom the authority was derived.” The individual is in- 
deed the international community. 

In all this there is no question of geography, no question of territory, no 
question of frontiers—merely inhabitants, who cannot come together, if they 
be numerous, and decide, as they have the right to decide, each and every 
matter affecting them. Because of this, and only because of it, the rule of the 
majority has been adopted as a matter of convenience—but adopted by the 
people, not imposed upon them. The consent of the larger part is to be con- 
sidered the will of the whole. 

We here have the people as the source of power taking action and, as 
they cannot all act, a form of government is established with agents to execute 
the powers which the people have been pleased to confer upon the govern- 
ment. They have not surrendered their rights; they have only placed 
their exercise in the hands of others who are responsible to them. They 
are not the slaves of government; they are its creators and they may at any 
time modify or undo what they have made. The people are the state, or, 
in other words, the state is but an artificial expression for a group of people. 

What are the purposes for which the people have formed themselves into 
& group or state? Without considering the question of origins or whether 
there are or are not natural rights,—although there are some things which 
the measured judgment of mankind either considers as such or, that they 
should be,—we may take as a statement of certain fundamentals a phrase 
or two from George Mason’s Bill of Rights, or from Thomas Jefferson’s state- 
ment of them in the Declaration of Independence of the United States of 
America. Mason’s enumeration is ‘‘the enjoyment of life and liberty, with 
the means of acquiring and possessing property, and pursuing and obtaining 
happiness and safety.’”’ Jefferson, feeling, no doubt, that he might take a 
liberty with the text of his fellow statesman,—they both were Virginians,— 
is to the effect that ‘‘all men are created equal, that they are endowed by 
their Creator with certain unalienable Rights, that among these are Life, 
Liberty and the pursuit of Happiness.’”” He then goes on to say that the 
purpose of government is to secure these rights; that whatever powers the 
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government possesses are derived from the consent of the governed, and that 
the people retain the right to change their government until they find a form 
which accomplishes the purposes for which it was created. Mason’s state- 
ment is to the same effect, but it is more elaborate. For our purpose either 
document suffices, and even if Mason’s is the better, Jefferson’s is the more 
famous and is literature, indeed it is said to be ‘the first and to this day the 
most outstanding monument in American literature.” 

If mankind are possessed of these rights, original or acquired, and if it 
be generally admitted that they are possessed of them in one or another 
way; and if, further, the purpose of government is to preserve them, then 
however different in form, the laws made to secure their enjoyment would of 
necessity be similar, if not identical in substance, and the agencies for their 
interpretation and application might be, and we know they are in the 
civilized nations of today, more alike than we would suppose they could be. 

If now we take a further phrase from Mason’s declaration; that “ gov- 
ernment is, or ought to be, instituted for the common benefit, protection, and 
security of the people, nation or community,’’ we have the rights of the people 
who, in Mason’s language, are ‘‘by nature equally free and independent,”’ 
possessed of the same rights, with approximately the same laws as the means 
of their protection within the “nation,” or ‘‘community.’’ And if, as he 
asserts, and the State of Virginia and also these United States maintain, and 
apparently the world of today agrees with him and them, “‘all power is 
vested in, and consequently derived from, the people; that magistrates are 
their trustees and servants, and at all times amenable to them,” it follows 
that the agents are not the masters but the servants, and that they cannot 
be possessed of greater powers than the people, because, in Mason’s concep- 
tion of things, ‘‘when they enter into a state of society, they cannot, by any 
compact, deprive or divest their posterity.” 

What then is the situation? Each individual of the group, whether we 
call it ‘‘people,”’ ‘‘nation” or ‘‘community,” has an equal right to protec- 
tion; and if that is so of one people, nation or community, it is so of other 
peoples, nations or communities; and if the group, to use a generic phrase, 
cannot have greater rights than those of its individual members, it would 
seem to follow that, in case of disputes or controversies between the groups in 
the matter of “unalienable or acquired rights,” a like interpretation should 
be expected. 

Lest this may seem to be idle vaporing, I would ask you to listen to a 
pronouncement of a President of the United States, and not the least of the 
many, who said, in the performance of his constitutional duty, in a case in 
which the United States had, in his opinion, committed an international 
wrong: 

The rules of conduct governing individual relations between citi- 


zens or subjects of a civilized state are equally applicable as between 
enlightened nations. 
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The individual is, in this state of affairs, the primal unit; the state or 
nation is as a group in its international affairs subordinated to the ‘‘rules of 
conduct governing individual relations between citizens or subjects of a 
civilized state’; and the international community cannot possess greater 
rights than the groups of people or nations composing them possess; there- 
fore, from top to bottom and in between, we have only internationalized, or 
universalized, ‘‘the rules of conduct governing individual relations between 
citizens or subjects of a civilized state,’’ which President Cleveland, in right- 
ing a wrong which the Government of the United States had inflicted upon a 
smaller nation, declared to be ‘“‘equally applicable as between enlightened 
nations.’”’ Although President Cleveland was unable to redress the wrong 
which had been committed, I believe that he would rather have failed in a 
spiritual undertaking than have succeeded in a material enterprise. And I 
venture to assert, in my own behalf, that notwithstanding our vast domain 
and well-nigh unlimited power, we still are, and in the sense which President 
Cleveland would have us be, an enlightened nation. 

There is a further passage from President Cleveland’s special message of 
December 18, 1893, to the Senate and House of Representatives, setting forth 
the wrongs which the United States had committed against the Govern- 
ment of Hawaii, in which he declares his intention to repair the wrong which 
had been committed by the preceding administration, which we cannot too 
often quote, lest we should think that because we are bigger than most of the 
nations with which we deal, our rights are bigger, and that in some way we 
can make that to be law which seems to us at a given moment best to comply 
with our international ambitions. ‘‘It has been the boast of our Govern- 
ment,” President Cleveland was bold enough to maintain, ‘‘that it seeks to do 
justice in all things, without regard to the strength or weakness of those 
with whom it deals.’”” This should be true, and with occasional slips, of 
which President Cleveland was correcting one, the boast seems to be amply 
justified. ‘‘I mistake the American people,’’ he went on to say,—elected as 
he was for a second time to the presidency, he can be considered as knowing 
whereof he spoke,—“‘if they favor the odious doctrine that there is no such 
thing as international morality.”” Had he contented himself with the phrase, 
we might have been obliged to discuss international morality as an abstract 
term, but he continued in concrete language, regarding which there could be 
no doubt, the “odious doctrine” contrary to international morality being, 
in his opinion, “that there is one law for a strong nation and another for a 
weak one, and that, even by indirection, a strong power may with impunity 
despoil a weak one of its territory.”” The meaning of this passage would seem 
to be that the law of nations, being founded, in his opinion and language, 
upon “‘reason and justice,” and the rules of conduct binding individuals ap- 
plying to nations in their relations with one another, assertions on the part of 
a nation of the civilized type that its rights are greater than those of a 
weaker community, and that it may violate the rights to which individuals in 
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any and every community are entitled is wrongful, on the part of the nation 
making claim, as contrary to individual morality, and therefore to interna- 
tional morality. 

If we look upon law as an instrument of morality conceived in the sense 
of right doing, of doing that which the wise and good in all time and in all 
places have advocated, the law within the group should be developed in ac- 
cordance with and under the control of morality, and the morality of the 
individuals within the group should be the morality of the groups of states 
forming the international community which, therefore, is and necessarily 
must be international morality in the sense that it is universal, applying 
to the individual, the nation and the international community. 

This is perhaps a strange doctrine to those who believe that the separa- 
tion of law from morality is one of the triumphs of the school of modern 
jurisprudence. Personally, I think that no greater calamity could befall us, 
whether as individuals or as members of the state or of the international 
community, than to withdraw law from morality and to refuse to consider 
morality as a controlling element in its development. 

Let us test the accuracy of the statement by concrete instances that the 
international community can impose its will upon individuals and states 
alike. The slip from grace in the matter of the Hawaiian Islands led Presi- 
dent Cleveland to subordinate the Government of the United States to the 
morality of the individual in matters international; and the incident of the 
Trent affair, where likewise the United States had for the moment turned its 
back, so to speak, on its boasted past, is a recognition of a law higher than 
that of the United States and a solemn affirmation of the existence of an 
international community, with a law at its disposal. 

On November 8, 1861, one Captain Wilkes, in command of the American 
man-of-war the San, Jacinto, stopped the Trent, a British merchantman, carry- 
ing passengers between two neutral ports, and removed Messrs. Mason and 
Slidell, civil commissioners of the Confederate States of America, on their way 
to Europe in behalf of the Southern Confederacy. The Federal Government 
was endeavoring to cause its will to prevail in the Southern States, which 
had set up for themselves. The United States were therefore at war and, 
taking a leaf from the British book, Captain Wilkes removed civilians from 
a neutral and foreign merchantman, which action on the part of the British 
when we were at peace and they at war was one of the causes of our War of 
1812. Great Britain protested the action of Captain Wilkes and President 
Lincoln directed that Messrs. Mason and Slidell be turned over to the care 
and custody of the British. There can be no doubt that the Government of 
the United States was responsible for the action of Captain Wilkes, and there 
can be no less doubt that the action questioned was in flagrant violation of 
the neutral rights of Great Britain. However, were this all, we would not 
be discussing the matter on this occasion. 

The right of Great Britain was that of all neutrals under the law of 
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nations, and although in the particular case a British, and therefore neutral, 
vessel was the victim of the wrong, the right of every neutral in the world was 
questioned and violated. This is not mere theory; it is actual fact; and 
within a month France, Austria and Prussia had protested against Captain 
Wilkes’ hasty and ill-founded action. It is only in form and not in fact that 
the international community is unorganized. Each of its members was its 
agent, for the right of each was violated, and in protesting against the action 
of the United States each was acting in behalf of the international community. 

On the 3d of December, 1861, M. Thouvenel, Minister of Foreign Affairs, 
addressed a note to the French Minister in Washington, from which a passage 
here and there may be aptly quoted. “The arrest of Messrs. Mason and 
Slidell,” the note begins, “on board the English packet Trent by an American 
cruiser has caused, in France, if not the same feeling as in England, at any 
rate the utmost astonishment and no little sensation. ...On what 
grounds,” the Minister of Foreign Affairs continued, ‘“‘could the American 
cruiser have arrested Messrs. Mason and Slidell? . . . It surely will not be 
contended that they might be considered contraband of war. ... The 
Trent was not bound for a point belonging to either of the belligerents. It 
was conveying its cargo and passengers to a neutral country, and it had 
embarked them in a neutral port. If it were admissible that, under such 
conditions, a neutral flag did not completely cover the persons and cargo on 
board, its immunity would be merely an empty word. The commerce and 
navigation of third Powers would constantly have to suffer for their innocent 
or even indirect relations with one or the other of the belligerents.” Ina 
later portion of the letter, the French Minister of Foreign Affairs added that 
he had “‘said enough to show that the Washington Cabinet cannot, without 
infringing principles which it is to the interest of all neutral Powers to have 
respected; . . . approve the action of the commanding officer of the San 
Jacinto.” 

Under date of December 18, 1861, the Minister of Foreign Affairs of 
Austria, in a communication to its Minister in Washington, stated that 
“England could scarcely refrain in the present case from protesting against 
the offense committed against its flag and from asking for just reparation,” 
and expressed the hope that the Government of the United States would take 
such action as would “‘be calculated to prevent the serious disturbances which 
the eventuality of a war could not fail to bring on, both with respect to each 
of the contending parties and with respect to the affairs of the world at large.” 

The protest in behalf of Prussia, under date of December 25, 1861, by 
Count von Bernstorff, then its Minister of Foreign Affairs, is the most im- 
portant from the standpoint of the international community. ‘‘ Although at 
present,” he said, “‘it is England only which is immediately concerned in the 
matter, yet, on the other hand, it is one of the most important and universally 
recognized rights of the neutral flag which has been called into question.”’ 
Count von Bernstorff expressed the hope that Captain Wilkes was not acting 
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under orders of his government, but however, if he were, ‘‘ we should consider 
ourselves,’’ he added, “‘ under the necessity of attributing greater importance 
to the occurrence, and to our great regret we should find ourselves constrained 
to see in it not an isolated fact but a public menace offered to the existing 
rights of all neutrals.”’ . 

Whether the Ministers of Foreign Affairs were or were not conscious of 
an international community, and of the neutral rights of each of its members 
under the law of the community, it is a fact that each, acting in behalf of his 
own nation, was appealing to the law of the international community which, 
under a conception of things which seems destined to prevail in the future, 
had the right to make laws and to punish violations of the law of nations by 
any member of the community. 

Of the four instances from our foreign policy which I have mentioned, 
in which the United States violated in one way or another international 
right, two relate to the Panama Canal: the first, to the acquisition of the 
territory through which the canal passes; and the second, to the dues which 
could be exacted from the vessels of foreign nations using the canal. It 
should perhaps be said regarding the first of the Panaman incidents that a 
treaty had been negotiated between Colombia and the United States by 
Sefior Herrén and Mr. Hay, on behalf of their respective countries, by virtue 
whereof the American Government should for a stated sum obtain the right 
to construct a canal across the Isthmus. The treaty was not ratified by 
Colombia. A revolution broke out in the State of Panama on November 3, 
1903. Within three days the Government of the United States recognized 
the independence of Panama, and on November 18, 1903, within but two 
weeks guaranteed the independence of the republic and took from it a 
concession to make the canal and open it to the commerce of the world. 

It isnot unknown in international relations that a country, having made 
atreaty, or having been a party toits making, refrains from ratifying it. Co- 
lombia would seem to have been within its rights, because a treaty, until 
ratified and proclaimed, is not a law in the legal sense of the word, however 
much the consciences of the contracting parties may be bound in advance 
of this act. 

There are several verses from a volume which is occasionally read on 
Sundays, to be too often forgotten in the intervening days of the week. It is 
the story of a vineyard which a chief executive of a neighboring country 
wished to acquire and the owner to retain. It is narrated at length in the 
twenty-first chapter of 1st Kings, from which I shall read the first three 
verses, and paraphrase the conclusion of the chapter: 


Naboth the Jezreelite had a vineyard, which was in Jezreel, hard by the palace of 
Ahab, king of Samaria. 

And Ahab spake unto Naboth, saying, Give me thy vineyard, that I may have it for 
@ garden of herbs, because it is near unto my house; and I will give thee for it a better 
vineyard than it; or, if it seems good to thee, I will give thee the worth of it in money. 
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And Naboth said to Ahab, The Lord forbid it me, that I should give the inheritance 
of my fathers unto thee. 


Without continuing the chapter, with which international lawyers are 
presumed to be familiar, Ahab deprived Naboth of the inheritance of his 
fathers, and, in obtaining it, committed what we should consider a violation 
of international right and of international morality. However, as he re- 
pented and humbled himself “‘in the sight of the Lord,’ he escaped for the 
nonce the punishment which would otherwise have been meted out to him. 

In the case of Panama, the Government of the United States repaired 
the wrong by the payment to Colombia of $25,000,000 gold coin, in order, 
as the treaty says, ‘‘to remove all the misunderstandings growing out of the 
political events in Panama in November, 1903”; and ‘‘to restore the cordial 
friendship that formerly characterized the relations between the two coun- 
tries.” It is to be supposed that there must have been good and sufficient 
reasons moving the Government of the United States in this matter, inas- 
much as it is not customary for governments to open their treasuries at the 
mere request of foreign countries. There is a threefold point of view from 
which we may look at the transaction: First, that the Government of the 
United States agreed to pay to Colombia the sum of $25,000,000 in order to 
right a wrong which it had committed. Second, without admitting a wrong, 
to legalize the existing situation by the expenditure of $25,000,000. Third, 
that the payment to Colombia of the sum of $25,000,000 would tend to create 
in the American republics a friendlier feeling toward the United States. In 
any event, the transaction would seem to be a recognition of the existence of 
such a thing as ‘‘international morality” in the sense in which President 
Cleveland had defined that term in the Hawaiian incident, exactly ten years 
previously, to ‘‘the misunderstanding growing out of the political events in 
Panama, in November, 1903.”’ 

As a consequence of the separation of the state of Panama from Co- 
lombia, the canal was built at the expense of the United States and opened 
to the vessels of all nations. It was necessary, however, to secure, in ad- 
vance, the abrogation of the outstanding Clayton-Bulwer Treaty concluded 
in 1850 with Great Britain, in which the United States were to be a junior 
partner in the building of a canal or a railway from the Caribbean to the 
Pacific. The needed abrogation was obtained on November 18, 1901, by the 
so-called Hay-Pauncefote Treaty, on condition, as public opinion would 
have it, that the canal, when constructed, should be open to vessels of all 
nations upon terms of equality with the vessels of the United States. By 
virtue of this treaty, the Government of the United States was, from its 
proclamation of February 22, 1902, in a condition to negotiate with Colombia 
for a concession of a right of way across the Isthmus of Panama. 

It is the habit of nations to reserve their coastwise trade to their own 
vessels, and in pursuance of that custom the act of August 24, 1912, was 
passed by Congress exempting vessels engaged in the coastwise trade of the 
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United States from payment of tolls, whereas vessels of foreign countries were 
not so exempted. Just as President Cleveland had appealed to the Senate 
and House of Representatives in the Hawaiian matter, so President Wilson 
appealed to the two houses of Congress, addressing them in joint session, on 
March 5, 1914. ‘In my own judgment,” he said, “‘very fully considered 
and maturely formed, that exemption constitutes a mistaken economic policy 
from every point of view.’’ If this had been all, we would not be considering 
it on this occasion. It was, however, in President Wilson’s phrase, ‘‘in 
plain contravention of the treaty with Great Britain.” Of course Mr. 
Wilson appeared before the houses of Congress in his capacity as President, 
but he wanted it to be clear that he did not urge upon them, as he said, his 
“personal views,” but ‘‘a fact and a situation.’”” The balance of his re- 
marks should be quoted in his language, without the intervention of a third 
person: 

Whatever may be our own differences of opinion concerning this 
much debated measure, its meaning is not debated outside the United 
States. Everywhere else the language of the treaty is given but one 
interpretation, and that interpretation precludes the exemption I am 


asking you to repeal. We consented to the treaty; its language we 
accepted, if we did not originate it. 


And here he takes, as it were, a leaf from President Cleveland’s book: 


We are too big, too powerful, too self-respecting a nation tointerpret 
with a too strained or refined reading the words of our own promises just 
— we have power enough to give us leave to read them as we 
please 


What should be done? At one with President Cleveland, he continued: 


The large thing to do is the only thing we can afford to do, a volun- 
tary withdrawal from a position everywhere questioned and misunder- 
stood. 


Going a step further than President Cleveland,—because in the Hawaiian 
case there was an infraction of international right, as President Cleveland 
saw it,—his successor was unwilling to raise the question of right or wrong, 
appealing, it would seem, to public opinion as distinct from international 
morality: 

We ought to reverse our action without raising the question whether 
we were right or wrong, and so once more deserve our reputation for 


generosity and for the redemption of every obligation without quibble 
or hesitation. 


So may it ever be until we bring “all political actions to the same tests 
as personal conduct.” 

If the individual is the unit, and a group of individuals the state, and 
states are to apply between and among themselves, according to President 
Cleveland, the rules of conduct governing individual relations between citi- 


























31 


zens or subjects, it would seem that the relations of states are subject to law, 
and that, while each group may be said to be independent under law, none 
can be considered sovereign as being above and beyond law. Equals can 
not be sovereigns; the individual unit is not a sovereign; therefore none of the 
groups can be a sovereign. Sovereignty at most is an internal thing, indi- 
cating the authority within the group. In the relations between states it 
seems to be excluded, because, admitting that each state is independent of 
the other, within the limits of the law of the individual,—if President Cleve- 
land’s statement is to be taken as correct,—all of the states are subordinated 
to the will of the international community, whether that be looked upon as an 
organized whole or synonymous with the sum total of humanity. Therefore, 
we do not need to trouble ourselves in matters international with a non- 
existent thing; we only need to see to it that the laws of the individual, of the 
group, and therefore of each and every group, are ‘‘founded upon reason and 
justice,’”’ so that the law of nations will be a thing of “‘reason and justice,” 
and developed in accordance with the dictates of international morality. 

The preamble to the Pacific Settlement Convention of the first of the Peace 
Conferences, adopted at The Hague in 1899, by the governments of the 26 
states—increased to 44 in the second of the conferences of 1907—taking part 
in this epoch-making gathering, declared their governments as— 


Animated by a strong desire to concert for the maintenance of the 
general peace; 

Resolved to second by their best efforts the friendly settlement of 
international disputes; 

Recognizing the solidarity which unites the members of the society 
of civilized nations; 

Desirous of extending the empire of law and of strengthening the 
appreciation of international justice; 

Convinced that the permanent institution of a Court of Arbitration, 
accessible to all, in the midst of the independent Powers, will contribute 
effectively to this result; 

Having regard to the advantages attending the general and regular 
organization of arbitral procedure; 

Sharing the opinion of the august initiator of the International 
Peace Conference that it is expedient to record in an international agree- 
ment the principles of equity and right on which are based the security 
of States and the welfare of peoples. 


The international community therefore existed before the creation of the 
League of Nations, possessed of those rights which the Covenant of the 
League attributes only to the members of the League. The society of na- 
tions was not brought into being as a consequence of the World War; the 
existence of an international community was recognized before that catas- 
trophe; and it would continue to exist and become conscious of its rights and 
duties, even if the League of Nations should cease to exist. 

Such are, it is believed, the concrete facts of national life; such the con- 
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crete relations between states; and such the law of the international com- 
munity, applicable alike to the groups of individuals which we call the “far 
flung” international community. If these simple conceptions, that the 
individual is the unit, that the rules of conduct governing the individual 
relations between citizens or subjects of independent states are held to be 
equally applicable between enlightened nations; and if the precepts of in- 
ternational morality be accepted as a living and a controlling reality, to be 
rendered effective by an instructed public opinion, we may regard it as cer- 
tain that the disputes of nations will one day be settled by due process of law. 
Why? Because they are disputes, not between nations but between groups of 
individuals, and therefore they must be settled according to that due process 
which in the course of time has become the rule between individuals to such 
an extent that an unwillingness to do so is the exception rather than the rule; 
and indeed it is not too much to hope that the exception between nations will 
eventually be frowned upon as would be the exception in the case of indi- 
viduals. When this happens, as happen it must, the world will indeed be 
governed by general and universal laws and not by narrow and nationally- 
minded men. 

I would ask you to listen to a further word from Cowper, for poets are, 
after all, our best prophets, and their comment has therefore an enduring 
value: 

The present seems to me a wonderful period in the history of man- 
kind. That nations so long contentedly slaves should on a sudden be- 
come enamored of liberty, and understand as suddenly, their own natural 
right to it . . . seems difficult to account for from natural causes . . . 
If . . . they should next discover the value of peace, and lastly the value of 
the word of God, they will be happier than they ever were since the re- 


bellion of the first pair, and as happy as it is possible they should be in 
the present life. 


And I would like my closing words to be those of the Abbé Loisy, who, 
under trying circumstances, nevertheless keeps his faith alive in humanity: 


As the servant of science and of truth I have always been of the 
opinion that science and truth are not bounded by geography; and that 
the loyal investigators of every country form naturally a sort of universal 
Federation. Brought up on Holy Writ and formed within the bosom 
of the Catholic Church, I have preserved at least the sense, the appreci- 
ation, the faith, in humanity. I feel that all nations are as sisters and 
that all men are brothers. I believe that scientists should be in the 
front rank of those who are now working to organize peace on earth, 
to guarantee human progress through the collaboration of all peoples, to 
put an end to bloody rivalries whose only product has been the ruin of 
civilizations. And I maintain that science and scientists should teach 
the nations to love one another,—to help one another, to enlighten hu- 
manity,—that veritable humanity which must be, which should be, and 
which wants to be, and which does not yet exist, unless it already be 
in our hearts’ desire. 
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ELECTION OF COMMITTEE ON NOMINATIONS 


The PRESIDENT. It will now be in order to consider the election of a 
committee on nominations for the recommendation of those officers of the 
Society to be chosen on the last business day of the session. 

Mr. ArtHuR K. Kuun. Mr. President, I desire to nominate the follow- 
ing named gentlemen to serve as the Committee on Nominations, to report 
at the last session of the annual meeting: Mr. Thomas Raeburn White; Mr. 
Edgar Turlington; Mr. Howard Thayer Kingsbury; Mr. William I. Hull; 
Mr. Hollis R. Bailey. 

Dr. Lto S. Rows. Mr. President, I move that the nominations be 
closed, and that the Secretary be directed to cast the ballot of the Society for 
the gentlemen named. 

(The motion was agreed to, and the Secretary cast the ballot as di- 
rected.) 

The PresiwentT. The gentlemen named are unanimously elected as 
members of the Committee on Nominations. 

The business of the evening having been concluded, I now declare the 
meeting adjourned. 

(Thereupon, at 9:15 p. m., the meeting adjourned until Thursday, 
April 24, 1930, at 10 o’clock a. m.) 





SECOND SESSION 


Thursday, April 24, 1930, at 10 o’clock a. m. 


The President, Dr. James Brown Scort, presiding. 

The PresipentT. Ladies and gentlemen, the morning session will be 
devoted to the consideration of the contributions of the Permanent Court of 
International Justice to the development of international law. The pro- 
ceedings will begin with a paper on conflicts in respect to the jurisdiction of 
crime, by Mr. Wendell Berge, of the New York Bar. 


CONFLICTS IN RESPECT TO CRIMINAL JURISDICTION 


CONTRIBUTIONS OF THE PERMANENT COURT OF INTERNATIONAL 
JUSTICE TO THE DEVELOPMENT OF INTERNATIONAL LAW 


By WENDELL BERGE 
Of the New York Bar 


Frequently several acts which taken together constitute a crime occur on 
the territory of different nations. If one of these nations claims jurisdiction 
over the whole crime and the others do not agree that such jurisdiction is 
justified, international complications result. 

The treatment which the Permanent Court of International Justice 
gave to one important international complication arising from such a situa- 
tion illustrates how the court is contributing to the development of interna- 
tional law. I refer to the decision in the Lotus case. Most of you are un- 
doubtedly more or less familiar with this case; nevertheless, it seems desirable 
to restate the case rather carefully in order that we may be able to estimate 
its significance. The Lotus case was the outgrowth of a collision on the high 
seas in which the Lotus, a French mail-steamer, rammed and sank the Boz- 
Kourt, a Turkish collier, causing the death of eight Turkish subjects. Upon 
the subsequent arrival of the Lotus at Constantinople, Lieutenant Demons, 
the French officer in command of the Lotus at the time of the collision, was 
arrested by the Turkish authorities and charged with manslaughter. The 
French Government objected to Turkey’s assertion of jurisdiction over the 
alleged offense. Diplomatic negotiations ensued culminating in the submis- 
sion to the Permanent Court of the question whether Turkey had violated 
the principles of international law by instituting criminal proceedings against 
Lieutenant Demons in pursuance of Turkish law. Turkey had previously 
agreed by the Convention of Lausanne to the settlement of all jurisdictional 
disputes arising with the other contracting Powers, of which France was one, 
according to the principles of international law. 

Article 6 of the Turkish Penal Code provided for the punishment of 
foreigners who committed offenses abroad against Turkish subjects and who 
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were later arrested in Turkey. Although France condemned and Turkey 
defended this article, it did not appear from the submission agreement 
whether or not the Turkish prosecution had been based on Article 6. 

France contended, among other things, that international law, in the 
absence of special agreement, does not permit a state to extend its criminal 
jurisdiction to include offenses against its citizens committed outside its 
territory; that offenses committed aboard merchant vessels on the high seas 
are subject only to the jurisdiction of the country whose flag the vessel flies; 
that the instant offense, if any, was committed aboard the Lotus, where 
Lieutenant Demons was physically present; that Turkey, in order to sustain 
its assertion of jurisdiction, would have to point to some warrant for its 
exercise in international law; and that Article 6 of the Turkish Penal Code, 
upon which the Turkish prosecution was based, was contrary to international 
law. 

_ Turkey, on the other hand, claimed that its jurisdiction was justified in 
the absence of any rule of international law to the contrary; that there was 
no rule of international law forbidding Turkey to take jurisdiction over col- 
lision cases involving Turkish ships and Turkish subjects, if the offender was 
subsequently apprehended in Turkey; that vessels on the high seas form part 
of the territory of the nation whose flag they fly and that this offense occurred 
on the Turkish vessel where the wrong was consummated; and that Article 6 
of the Turkish Penal Code was not contrary to international law. 

The court decided the dispute in favor of Turkish jurisdiction. It was 
held that the only issue in the case was the legality of Turkey’s assumption of 
jurisdiction. The validity of any particular article of the Turkish Penal 
Code upon which the Turkish authorities may have based their claim to try 
Lieutenant Demons was not before the court. It was further held that the 
burden of proof was on France to show that Turkey had violated the princi- 
ples of international law, and that in the absence of such a showing jurisdic- 
tion was proper; that restrictions upon the right of a state to exercise its 
jurisdiction are not to be presumed in the absence of a clear showing that 
they exist; that there is no rule of international law that would forbid 
Turkey to base jurisdiction upon the fact that the offense took effect on a 
Turkish vessel and consequently on a place assimilated for jurisdictional 
purposes to Turkish territory; and that this was properly a case for concurrent 
jurisdiction. 

Five judges—Loder, Weiss, Finlay, Nyholm, and Altamira—dissented 
from the majority decision, and one judge, Moore, dissented only from the 
court’s position in regard to Article 6 of the Turkish Penal Code. 

Three of the dissenting judges—Loder, Weiss, and Nyholm—saw in the 
Turkish exercise of jurisdiction a violation of the territorial principle and an 
invasion of French sovereignty. A discussion of the reasoning of their re- 
spective opinions cannot be indulged in here. Suffice it to say that, in gen- 
eral, they considered that the offense, if any, was committed on the French 
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vessel where Lieutenant Demons was physically present, and hence that 
Turkey was exercising jurisdiction over an offense which, if it occurred at all, 
occurred aboard the French vessel. 

Judge Moore concurred in the holding of the court that there was no 
rule of international law forbidding Turkey to take jurisdiction of the offense, 
but he thought that the validity of Article 6 was before the court, and he 
considered that Article 6 violated international law. 

It is submitted that the opinion of the court is sound. The argument 
that Turkey’s jurisdiction violated French territorial sovereignty is predi- 
cated upon the assumption that the offense occurred exclusively on the 
French vessel; an assumption that does not bear critical examination. It 
was said by Judge Loder, in his dissenting opinion, that if Lieutenant Demons 
committed any offense it was only a violation of French navigation regula- 
tions for which France alone could punish him. But this overlooks the fact 
that Turkish subjects on a Turkish vessel were killed. A dogmatic adher- 
ence to the strictest territorial view might lead to the absurd result that 
France could not punish Lieutenant Demons for the manslaughter since the 
deaths occurred on the Turkish vessel and Turkey could not punish him 
because he was on the French vessel. Surely such a view would be untena- 
ble. A realistic view of the facts should be taken. Such a view leads 
inevitably to the same conclusion that the court reached, as stated in the 
following language: 


The offense for which Lieutenant Demons appears to have been 
prosecuted was an act—of negligence or imprudence—having its origin 
on board the Lotus, whilst its effects made themselves felt on board the 
Boz-Kourt. These two elements are, legally, entirely inseparable, so 
much so that their separation renders the offense non-existent. Neither 
the exclusive jurisdiction of either State, nor the limitations of the 
jurisdiction of each to the occurrences which took place on the respec- 
tive ships would appear calculated to satisfy the requirements of justice 
and effectively to protect the interests of the two States. It is only 
natural that each should be able to exercise jurisdiction and to do so in 
respect of the incident as a whole. It is therefore a case of concurrent 
jurisdiction. 

The court thus penetrated the fog of conflicting theories and looked at 
what really happened. The fetish of state sovereignty did not obscure the 
truth that both France and Turkey had equally good ground for prosecuting 
this offense and that each, in order to do so, would have had to take cog- 
nizance of facts occurring on the vessel belonging to the other. 

By upholding concurrent jurisdiction the court approved both the sub- 
jective principle of criminal jurisdiction, which is based upon the physical 
presence of the offender, and the objective principle, which is based upon the 
consummation of the offense. The court thus recognized as internationally 
valid those principles which English and American courts and legislatures 
have followed although not always expressly recognized. 
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The subjective principle has been embodied in legislation by the legis- 
latures of many American states. Section 778a of the California Penal Code 
is an example of legislation based upon this principle. It provides that when 
any person, with intent to commit a crime, does any act in the state which 
culminates in the commission of a crime without the state, such person is 
punishable in the same manner as if the crime had been committed entirely 
within the state. French jurisdiction over Lieutenant Demons would have 
been justified by this principle. 

The objective principle has also been embodied in the legislation of many 
American states in the form of statutes providing for the punishment of any 
person who, being outside of the state, consummates a crime within the state 
through an innocent or guilty agent or any means proceeding directly from 
himself. An example of this type of statute is to be found in Section 778 of 
the California Penal Code. Turkish jurisdiction over Lieutenant Demons 
was justified by this principle. 

Another type of statute which embodies both principles, authorizing 
prosecution based upon the presence of the offender, the consummation of 
the offense, or any intermediate act, is found in at least eleven American 
states. This type of statute is exemplified by Section 1930 of the New York 
Penal Law, which provides: ‘‘The following persons are liable to punish- 
ment within the state: 1. A person who commits within the state any crime, 
in whole or in part; . . .” 

With this type of legislation usually goes the provision that conviction for 
the same offense in another state is a bar to prosecution, thus preventing 
double punishment. 

Even before these statutes were enacted, state courts often applied the 
objective principle when the facts warranted it, although in doing so they 
frequently made claims of exclusive jurisdiction at the place where the offense 
was consummated. The leading American case in this regard is People v. 
Adams, 1 Comstock, 173, decided by the New York Court of Appeals in 
1846, wherein it was held that a citizen of Ohio, who through an innocent 
agent obtained money by false pretenses in New York, had committed an 
offense in New York and was triable there even though he had at all times 
been in Ohio. 

This same principle has been recognized in England and was recently 
reaffirmed by the King’s Bench in King v. Godfrey, 1 K.B. 24 (1923), which 
held that a person, who in England procured a partner in Switzerland there 
to make false pretenses by which goods were obtained in Switzerland, was 
extraditable to Switzerland as the offense was committed there. 

Since the Lotus decision upholds principles long acted upon in the 
United States and England, it should not be shocking to our territorial con- 
ceptions. It simply recognizes that for jurisdictional purposes crimes can- 
not always be hermetically sealed within the compartment of a single politi- 
cal division. In determining whether jurisdiction is proper in a given case, 
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it should be ascertained whether any of the constituent acts of the crime 
occurred within the state claiming jurisdiction. If so, it would seem from 
the Lotus case that jurisdiction is justified. 

The Lotus case does much to clear up doubt as to the fundamental 
nature of the criminal jurisdiction problem in international law, and hence it 
is a great contribution to the development of international law. Thus the 
following excerpt from the opinion of the court should be a guide in ap- 
proaching this problem in the future: 


Now the first and foremost restriction imposed by international 
law upon a State is that—failing the existence of a permissive rule to the 
contrary—it may not exercise its power in any form in the territory of 
another State. In this sense jurisdiction is certainly territorial; it 
cannot be exercised by a State outside its territory except by virtue of a 
permissive rule derived from international custom or from a convention. 

It does not, however, follow that international law prohibits a 
State from exercising jurisdiction in its own territory, in respect of any 
case which relates to acts which have taken place abroad, and in which 
it cannot rely on some permissive rule of international law. Such a 
view would only be tenable if international law contained a general 
prohibition to States to extend the application of their laws and the 
jurisdiction of their courts to persons, property and acts outside their 
territory, and if, as an exception to this general prohibition, it allowed 
States to do so in certain specific cases. But this is certainly not the 
case under international law as it stands at present. Far from laying 
down a general prohibition to the effect that States may not extend the 


application of their laws and the jurisdiction of their courts to persons, 
property and acts outside their territory, it leaves them in this respect a 
wide measure of discretion which is only limited in certain cases by 
prohibitive rules; as regards other cases, every State remains free to 
adopt the principles which it regards as best and most suitable. 


It is submitted that the court manifested a high quality of statesman- 
ship in the Lotus case. The decision should point the way to the elimination 
of misunderstanding between nations in regard to conflicting claims to juris- 
diction over crimes. It is to be hoped that the effect of this case will be to 
restrain nations from objecting to the exercise of criminal jurisdiction by 
their neighbors if there are any facts upon which jurisdiction within the 
neighboring territory can legally be based. Furthermore, each nation is 
now on notice that it assumes the burden of proof when it objects to the ex- 
ercise of jurisdiction by other nations. Mere mention of ‘‘sovereignty”’ will 
not magically solve the problem. Facts, authorities and legal reasoning 
must be presented to show that the jurisdiction claimed violates accepted 
international law, otherwise such jurisdiction will probably be upheld. 
Such are the implications of this decision. The Lotus case should be hailed 
with delight by those who welcome judicial decisions based upon a realistic 
view of human relations. 
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The PresipENT. The proceedings will be continued by a paper on the 
interpretation of treaties, by Mr. Robert R. Wilson, Professor of Political 
Science, Duke University. 


INTERPRETATION OF TREATIES 


CONTRIBUTIONS OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE TO 
THE DEVELOPMENT OF INTERNATIONAL LAW 


By Rosert R. WILson 


Professor of Political Science, Duke University 


In entering upon a discussion of the interpretation of treaties by the 
Permanent Court of International Justice, it may not be out of place to 
direct attention to the relative importance of this part of the court’s work. 
The great number of instances in which the court has been called upon to 
interpret international agreements, as contrasted with the limited number 
in which an opportunity has been given it to apply rules of customary inter- 
national law, seems to indicate that the interpretation of treaties is the 
court’s most normal function. 

That the court has been conscious of the high responsibility entrusted 
to it under the growing list of international conventions which confer upon 
it jurisdiction as a final interpreter, is suggested by the manner in which it 
has undertaken the task of interpretation in the instances so far recorded. 
Without going into the whole subject of the court’s pronouncements on the 
extent of its own jurisdiction, it may be pertinent to the present discussion 
to note, on the one hand, the caution with which the tribunal has asserted 
its competence to pass definitively on meanings, and, on the other, the un- 
willingness which it has displayed to be unduly hampered or restricted in 
the discharge of a function clearly assigned. 

The rule that consent by states concerned in a given cause is a necessary 
condition precedent to the court’s exercising its jurisdiction to interpret has 
been emphasized as a cardinal principle.! But the fact ‘‘that weighty argu- 
ments can be advanced to support the contention that it has no jurisdiction 
cannot of itself create a doubt calculated to upset its jurisdiction.” ? Doubts 
as to the “international character” of questions having their origin in 
essentially private interests, when resolved in favor of the court’s exercising 
its obligatory jurisdiction,*? have furnished occasion for strong dissenting 
opinion. The idea, subscribed to in Judgment No. 12, that a state might 


1 Publications of the Court, Series B, No. 5, p. 27; Series A, No. 15 (Judgment No. 12), 
p.22. Cf. also the observations of Judge Anzilotti, Series A, No. 6 (Judgment No. 6), p. 30. 

? Publications of the Court, Series A, No. 9 (Judgment No. 8), p. 32. 

3 Ibid., No. 2 (Judgment No. 2), pp. 57, 85; No. 20 (Judgment No. 14), pp. 62, 65. 

4In Judgments Nos. 2 and 14. 
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“implicitly” accept the jurisdiction, or that consent might be “inferred” 
from acts “clearly establishing it,”’ also called forth vigorous dissent from 
three judges.’ While it has so far not refused to undertake an interpretation 
on the ground of conflict with the jurisdiction of some other established in- 
ternational agency, the court has been careful to distinguish between its own 
jurisdiction and that of such bodies. In the statement of reasons accom- 
panying Judgment No. 8, it was made clear that ‘‘the Court, when it has 
to define its jurisdiction in relation to that of another tribunal, cannot 
allow its own competence to give way unless confronted with a clause which 
it considers sufficiently clear to prevent the possibility of a negative conflict 
of jurisdiction involving the danger of a denial of justice.””’ In estimating 
the caution which the tribunal has shown in accepting the task of interpret- 
ing instruments, the necessary distinction between its so-called ‘‘compul- 
sory” jurisdiction and jurisdiction conferred by specific agreements for 
particular cases needs to be kept in mind. 

Once its competence for the purpose of interpretation has been clearly 
established, the court has not been inclined to permit undue restrictions 
upon it in the exercise of the function. Thus it has asserted that “the 
interpretation of other international agreements is indisputably within the 
competence of the Court if such interpretation must be regarded as incidental 
to a decision on a point in regard to which it has jurisdiction.” * In another 
case, when asserting its jurisdiction to resolve a difference ‘‘resulting from 
the interpretation and application” of a convention, the court pointed out 
that ‘an interpretation which would confine the Court simply to recording 
that the Convention has been incorrectly applied or that it has not been 
applied, without being able to lay down the conditions for the re-establish- 
ment of the treaty rights affected, would be contrary to what would prima 
facie be the natural object of the clause.’ *® In its order of August 19, 1929, 
in the cause between France and Switzerland, the court suggested that it 
could not as a general rule ‘‘be compelled to choose between constructions 
determined beforehand, none of which may correspond to the opinion at 
which it may arrive.” '° Ina previous case (Judgment No. 11) the tribunal 
held that, when complying with a request for an interpretation of one of its 
own judgments (under Article 60 of the Statute and in accordance with 
Article 66 of the Rules), it was not bound “simply to say ‘yes’ or ‘no’”’ to 
the propositions formulated by the parties, ‘‘but must be able to take 
unhampered decision.” ' As early as 1924 competence was asserted 

5 Publications of the Court, Series A, No. 15, pp. 24, 26; dissenting opinions at pp. 
52, 56, 68. 

6 Ibid., No. 9 (Judgment No. 8), p. 25; Series A, No. 17 (Judgment No. 13), p. 45. 

7 Ibid., No. 9, p. 30. 

8 Ibid., No. 6 (Judgment No. 6), p. 18. The quotation refers to agreements other than 
the one which was being interpreted. 

® Ibid., No. 9 (Judgment No. 8), p. 25. 10 Tbid., No. 22, p. 15. 

4 Jbid., No. 13, pp. 15, 16. 
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hand down abstract interpretations or declaratory judgments,” and in 
later cases the practice has been upheld as justified.“ Finally, the court’s 
declaration that it is not bound to attach to matters of form the same im- 
portance which these matters hold in municipal law," appears to have a 
bearing upon the freedom with which the work of interpreting treaties can 
be done. 

It is now proposed, in what remains of the time allotted to the discus- 
sion of this phase of the general subject, briefly to consider, first, what may 
be called the technique of interpretation by the court, and second, the 
actual product of the court’s exercise of the interpreting function in one 
particular field. It seems desirable, in each instance, to keep in mind the 
relative weight of rulings essential to the operative portions of judgments 
or to actual conclusions in the case of advisory opinions, as compared with 
other statements made in the course of reasoning. 

When endeavoring to find what were the intentions of parties to con- 
ventions, the court has, from its very first judgment, placed great stress 
upon “plain,” ‘clear’ or “natural” meanings.” In the 7th Advisory 


Opinion it was emphasized that the court, “‘having before it a clause which 
leaves little to be desired in the nature of clearness,” is ‘bound to apply 
this clause as it stands, without considering whether other provisions might 
with advantage have been added to or substituted for it’’; to do otherwise 
“would be equivalent, not to interpreting the treaty, but to reconstructing 
it.”’ 16 This does not mean the abandonment of the principle that, where 


there are two versions possessing equal authority, the more restricted in- 
terpretation which can be made to harmonize should be followed.!7 Nor 
does it prevent the court, when the meaning is not clear on the face of the 
text, from inquiring into other factors. The latter might include (in the 
case of a convention relating to property in ceded territory) the law in 
force in the territory at the time of cession;!* in other cases, the meaning 
and scope of other instruments of a similar type and close in point of time 


12 Publications of the Court, Series A, No. 3 (Judgment No. 3); No. 7 (Judgment No. 
7), pp. 18-19: “‘ There seems to be no reason why States should not be able to ask the Court 
to give an abstract interpretation of a treaty; rather would it appear that this is one of the 
most important functions which it can fulfill.” 

13 Ibid., No. 13 (Judgment No. 11) p. 20. 

4 Ibid., No. 2 (Judgment No. 2), p. 34; No. 13 (Judgment No. 11), p. 16; No. 15 
(Judgment No. 12), p. 23. 

16 Ibid., No. 1 (Judgment No. 1), pp. 22, 24, 25; against the declared “plain” meaning 
were offered powerful dissenting opinions based on fundamental principles. For other cases 
where “clear” or “natural”? meanings were invoked, see Series B, No. 10, pp. 19, 20; 
Series B, No. 11, pp. 38, 39; Series B, No. 14, p. 28; dissenting opinion of Judge Moore in the 
Lotus Case (Series A, No. 10, p. 67), and dissenting opinion of M. Dreyfus, judge ad hoc in 
the case between France and Switzerland (Series A, No. 22, p. 41). 

16 Tbid., Series B, No. 7, p. 20. 17 [bid., Series A, No. 2, p. 19. 

18 Tbid., Series A, No. 7 (Judgment No. 7), p. 41. 
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to those under construction,’ or what the court in Advisory Opinion No. 13 
called a “‘contemporaneous practical interpretation.” 2° 

In a number of cases the court has been faced with the question of the 
consideration to be given to preparatory work.” The only very clear rule 
which seems to have been followed in this connection (a rule applied by the 
court in at least five cases) declares that, if the text of a convention is suffi- 
ciently clear in itself, there is no occasion to have regard to preparatory 
work such as preliminary discussions or drafts.“ Should the court, not 
being satisfied as to the clear meaning of a text, look into the negotiations 
preceding its conclusion, the judges will take cognizance of important facts 
such as that a preliminary statement, on which one party relies in contending 
for a particular interpretation, was embodied in a proposal not accepted 
by that party; in the Mosul Boundary Case the court found that to give 
controlling weight to such a statement would also be incompatible with a 
grammatical and logical interpretation of the article involved. Consider- 
able attention has been given to the “aim” or “spirit” of certain conven- 
tions for the purpose of ascertaining exactly what the parties intended. 
Such factors as these seem to be admissible, especially in the case of an 
international labor convention or a minorities treaty.*4 They might also 
become important in the interpretation of treaties on such matters as ex- 
change of populations or the transfer of property in ceded territory. Mean- 
ings may sometimes be determined in the light of precedents supplied by 
international practice, or a general movement for a particular type of 
treaty.?” 

The court has frequently, in arriving at its interpretations, looked to 
the unity of whole instruments or articles.2* In the 2nd Advisory Opinion 
it is stated that ‘‘the Treaty must be read as a whole, and . . . its meaning 
is not to be determined merely upon particular phrases which, if detached 
from the context, may be interpreted in more than one sense.” In at least 


19 Publications of the Court, Series A, No. 9 (Judgment No. 8), p. 22. 

20 Tbid., Series B, No. 13, p. 19. 

21 This question is to be kept distinct from that dealt with in the order of Aug. 20, 1929 
(Series A, No. 23, Annex 3 to Judgment No. 16) as to evidence in the form of preparatory 
work inadmissible in respect of certain parties in the case. 

2 Publications of the Court, Series B, No. 2, p. 41; Series B, No. 10, p. 16; Series B, No. 
12, p. 22; Series B, No. 14, pp. 28, 31; Series A, No. 10 (Judgment No. 9), p. 16. 

%3 Ibid., Series B, No. 12, p. 23. % Tbid., Series B, No. 13, p. 18; No. 6, p. 25. 

% Ibid., No. 16, p. 19; Series A, No. 17 (Judgment No. 13), p. 47. Cf. Series B, 
No. 8, p. 40: “Since the object of this clause is one of equity, it must not be construed in too 
rigid a manner.” 

% Tbid., Series B, No. 7, p. 17. 

27 Ibid., Series A, No. 9 (Judgment No. 8), p. 22. Cf. Judge Huber’s dissenting opin- 
ion in Series A, No. 15 (Judgment No. 12), p. 52. 

28 Tbid., Series B, No. 4, p. 24; Series B, No. 13, p. 18; Series A, No. 7 (Judgment No. 7), 
p. 21; Series A, No. 15 (Judgment No. 12), p. 39. 

3° Ibid., Series B, No. 2, p. 23. 





43 


one instance attention was given to the “particular and predominant 
character”’ of one part of a protocol, in the light of which a subsequent part 
must be interpreted.*® An interpretation in harmony with the “system” 
of which the instrument forms a part must be adopted as opposed to one not 
consistent,*! and the place of a clause in a system may determine whether it 
should be given a limitative construction.” In its most recent judgment, 
the court pointed out that it would not be justifiable to deduce from “‘a 
somewhat ill-chosen expression” in a treaty an intention to derogate from 
an important rule of international law.* In several instances the court 
emphasized that a rule of interpretation based upon consideration for 
sovereignty, 7.e., the rule that if the meaning of a text is doubtful, that inter- 
pretation must be adopted which imposes the least restriction upon the 
freedom of states, must be used with great caution, and that it could only be 
employed when, in spite of all pertinent considerations, the intention of the 
parties still remained doubtful.** It would not be sufficient that ‘‘the purely 
grammatical analysis of a text should not lead to definite results,’’ for “there 
are many other methods of interpretation.” * This seems to be in line with 
the court’s view, as set forth particularly in Judgment No. 1 and in the 
14th Advisory Opinion, that restrictions upon the exercise of sovereign 
rights accepted in treaties by the states concerned cannot be infringements 
of sovereignty. 

To proceed from this hasty consideration of the technique of interpreta- 
tion to a summary statement of the court’s actual contribution in the 
exercise of its interpreting function, it seems most profitable to confine 
this to.one particular and comparatively narrow field, namely, that of single 
arbitration clauses (clauses compromissoires) in treaties. The court, called 
upon to deal with such clauses in order to settle jurisdictional questions, has 
furnished authoritative interpretations of some of the words commonly 
used in arbitration clauses. The actual and potential value of this contribu- 
tion is apparent in view of the increasing number of agreements for pacific 
settlement. 

In its 12th and 16th Advisory Opinions, the court had occasion to note 
the distinction between “arbitration” in the broadest sense of the word 
(covering any method of peaceful settlement where there was agreement in 
advance to accept the resulting award) and the “common and more limited 
conception of arbitration” adopted in the Hague Convention for Pacific 
Settlement. No decisive importance was found to attach to the mere word 
“arbitration,” and the use of the term in a treaty would not necessarily 


30 Publications of the Court, Series A, No. 15 (Judgment No. 12), p. 31. 

31 Ibid., No. 5 (Judgment No. 5), pp. 48, 49; Series A, No. 11 (Judgment No. 10), p. 16. 
3 Tbid., No. 7 (Judgment No. 7), p. 48. 33 Tbid., No. 23, p. 20. 

%4 Tbid., No. 23 (Judgment No. 16), p. 26; Series B, No. 11, p. 39. 

3% Tbid., No. 23 (Judgment No. 16), p. 26. 

3% Ibid., No. 1, p. 25; Series B, No. 14, p. 36. 
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imply the more limited conception.*” In Judgment No. 6, the question 
of what constitutes a “difference of opinion,” so as to make operative an 
obligatory jurisdiction therefor, was decided in favor of the view that such 
a difference exists as soon as one of the governments concerned points out 
that the attitude adopted by the other conflicts with its own views; this 
condition could be fulfilled at any time by means of unilateral action on the 
part of the applicant party.** In order to have a “dispute” within the 
meaning of Article 60 of the court’s statute, there is not required, according 
to Judgment No. 11, any manifestation of the dispute in a formal way, 
such as by diplomatic negotiations, if the governments concerned have in 
fact shown themselves as holding opposite views.°*® 

In the first judgment relating to the Mavrommatis claim, the court, 
interpreting a typical clause which required the exhaustion of diplomatic 
efforts to settle as a condition precedent to the exercise of an obligatory 
jurisdiction, held that a very short discussion preceding reference would 
suffice; should a deadlock be reached, or one of the parties declare himself 
unable, or refuse to give way, the condition would be fulfilled.*° When the 
court, in Advisory Opinion No. 4, found the words “solely within the do- 
mestic jurisdiction” (in paragraph 8 of Article 15 of the League Covenant) 
to cover “certain matters which, though they may very closely concern the 
interests of more than one state, are not, in principle, regulated by inter- 
national law,” it added that the question of whether a certain matter is or is 
not solely within the domestic jurisdiction is an essentially relative question, 
depending upon the development of international relations.*' This accept- 
ance of international realities seems in keeping with its general attitude in 
treaty interpretation. 

A “typical” arbitration clause in a treaty was presented to the court 
for interpretation in connection with Judgment No. 8. Taking into ac- 
count, among other things, the general history of the movement with refer- 
ence to arbitration commitments since 1899,* the tribunal found the word 
“application” broad enough to cover a claim for pecuniary reparation.” 
It was held that a different construction ‘‘ would be contrary to the funda- 
mental conceptions by which the movement in favor of general arbitration 


37 Publications of the Court, Series B, No. 12, p. 26; Series B, No. 16, p. 23. 

38 Tbid., Series A, No. 6, p. 14. 

39 Tbid., No. 13, pp. 10, 11. 

40 Tbid., No. 2, pp. 13, 15. The court seemed to give chief consideration to the views of the 
states concerned on this point. As one of the dissenting judges pointed out, there was only 
one exchange of views between the Foreign Office and the Greek Legation in London after 
the intervention of the Greek Government (Ibid., p. 85). 

4t Tbid., Series B, No. 4, pp. 23, 24. 

“ Cf. the remarks of M. Politis, representing the Polish Government, in Publica- 
tions of the Court, Series C, No. 13-I, pp. 37-43. 

“8 Publications of the Court, Series A, No. 9, p. 22. 
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has been characterized.” ** In the Mosul Boundary Case, consideration 
was given to the exercise of arbitral functions by the Council of the League 
of Nations, and the court, construing a text so as to confer very wide powers 
upon the Council in relation to a non-member of the League, perhaps placed 
the greatest strain upon the principle of full consent as a prerequisite to 
the exercise of an international jurisdiction, which was noted at the beginning 
of this discussion as a cardinal rule.* 

Various other aspects and illustrations of the court’s réle as an inter- 
preter of treaties would require to be considered in a complete study. As 
an American authority has recently suggested, the work of the Permanent 
Court in the interpretation of treaties has only begun.*® Its period of work 
has perhaps been too short to justify any very definite conclusions. Pos- 
sibly the chief impression to be had from a review of its treaty-interpreting 
activity would be that the court has, in general, proceeded upon a basis 
of regard for sovereignty and of state consent as essential to any interna- 
tional jurisdiction, and at the same time has declined to be placed under 
procedural restrictions which would unduly hamper its freedom as an 
interpreting body. It seems possible to find in its constructions of certain 
instruments evidence of a broad view of distinctly international interests, 
where these are clearly involved.” The court has undertaken to arrive at 
interpretations most reasonable in view of all pertinent factors, carefully 
evaluated. Vigorous dissenting opinions have provided substantial criti- 
cisms. The tribunal has displayed no habit of finding implanted in treaties 


what Judge Moore in the course of his observations on the 14th Advisory 
Opinion referred to as ‘‘subtle and extraordinary” disintegrants,** the effect 
of which would be to defeat the apparent objects of the agreements. Finally, 
the members of the court seem to have recognized as their true function in 
this field, not the application of principles of general justice,‘ nor the dis- 
cussion of theories,*° but the more properly judicial function of finding what 
treaty-makers have actually done. 


The PresipenT. The next paper to be presented is on the subject of 
nationality and domestic questions, prepared by Mr. T. J. Maktos, Assistant 
Solicitor of the Department of State. I am informed he is unable to be 


“ Publications of the Court, further statement in Series A, No. 17 (Judgment No.13), 
p. 29. 

45 Series B, No. 12, pp. 27-29. Cf. remarks of M. Novacovitch, with reference to the 
Court’s exercise of arbitral functions, in a dissenting opinion, Series A, No. 20 (Judgment 
No. 14) p. 80. 

46 Professor Charles Cheney Hyde, ‘‘The Interpretation of Treaties by the Permanent 
Court of International Justice,’ 24 American Journal of International Law, p. 19. 

47 Cf. the suggestion in Judgment No. 16 (Series A, No. 23, p. 27) of a ‘“‘community 
of interest” as ‘“‘the basis of a common legal right.” 

48 Publications of the Court, Series B, No. 14, p. 83. 

49 Cf. Lord Finlay’s remarks in a dissenting opinion (Series A, No. 17, p. 72). 

50 See the statement along this line in Advisory Opinion No. 13 (Series B, No. 13, p. 23). 
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present on this occasion, but he has had the forethought to prepare his paper 
and to entrust it to worthy hands. The Secretary will be good enough to 
read the paper, provided there is no objection on the part of the members, 
and the best way to evidence that would be by a resolution, if some member 
would be good enough to move a resolution to that effect. Mr. Hudson so 
moves and Mr. Fenwick seconds the motion. 

(The question being taken, the motion was agreed to.) 

The Secretary. I should state that Mr. Maktos is unable to be pres- 
ent because he has been given an assignment in a foreign country by the De- 
partment of State and had to leave before this meeting was held. 


NATIONALITY AND DOMESTIC QUESTIONS 


CONTRIBUTIONS OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE 
TO THE DEVELOPMENT OF INTERNATIONAL LAW 


By T. J. Maxtos 
Assistant Solicitor, Department of State 


Generally speaking, nationality is a domestic question, except where it 
has been the subject of treaties. Its acquisition and loss are domestic 
questions in the sense that there are very few settled rules or principles of 
international law relative thereto. In the case of the Tunisian and Moroc- 
can Nationality Decrees ! the Permanent Court of International Justice had 
before it the difficult task of delimiting the municipal and international 
scopes of nationality. The case arose out of a controversy between France 
and Great Britain regarding certain nationality decrees issued in Tunis and 
Morocco (French Zone) on November 8, 1921,? which provided that every 
person born in Tunis and Morocco of parents one of whom was also born 
there should be regarded as a French national. 

Great Britain protested against their application to children born to 
British nationals in the said territories. In the diplomatic correspondence 
which followed, the British Government suggested that the dispute be re- 
ferred to the Permanent Court of International Justice. One of the grounds 
relied upon by the French Government in refusing to submit the question 
to arbitration was that questions of nationality were too intimately con- 
nected with the actual constitution of a state to be considered as questions 
of an “exclusively juridical” character. 

At the request of the French Government the dispute was placed on the 
agenda of the Council of the League of Nations. France, relying upon the 
provisions of paragraph 8 of Article 15 of the Covenant, disputed the com- 


1 Publications of the Permanent Court of International Justice, Series B, No. 4. 
* Flournoy and Hudson, Collection of Nationality Laws (1929), pp. 291, 293. 
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petence of the Council to deal with the controversy, while Great Britain 
maintained that in view of the provisions of paragraph 1 of the same article 
the Council was competent. 

On October 4, 1922, the Council adopted a resolution’ referring to the 
Permanent Court of International Justice “for its opinion, the question 
whether the dispute is or is not by international law solely a matter of 
domestic jurisdiction (Article 15, paragraph 8, of the Covenant).’”’ The 
request of the Council for an advisory opinion was transmitted to the court 
on November 6, 1922. 

The jurisdiction of the Council to recommend to the parties that the 
question be brought before the Permanent Court of International Justice for 
an advisory opinion * may be doubted. Under the terms of paragraph 8, 
if the Council finds that the matter is “‘by international law solely within 
the domestic jurisdiction” of a party to a dispute, it ‘‘shall make no recom- 
mendation as to its settlement.” It follows that the Council could not have 
recommended such a step before it had determined whether or not the dispute 
was by international law solely within the domestic jurisdiction of France, 

The question before the court for an advisory opinion was as follows: 

Whether the dispute between France and Great Britain as to the 

Nationality Decrees issued in Tunis and Morocco (French zone) on 

November 8th, 1921, and their application to British subjects, is or is 


not, by international law, solely a matter of domestic jurisdiction 
(Article 15, paragraph 8, of the Covenant.*) 


In answering the question in the negative, the court was careful to 
point out that its opinion was ‘‘upon the nature and not upon the merits of 
the dispute.’’*® That the court recognized that, generally speaking, ques- 
tions of nationality are domestic in character is shown in the following 
passage: 


The question whether a certain matter is or is not solely within the 
jurisdiction of a State is an essentially relative question; it depends 
upon the development of international relations. Thus, in the present 
state of international law, questions of nationality are, in the opinion 
of the Court, in principle within this reserved domain.’ 


The court pointed out that under paragraph 8 of Article 15 of the cove- 
nant the question was not whether one of the parties was or was not 
competent to act, but whether the jurisdiction claimed belonged solely to 
that party, a familiar distinction in our constitutional law. 

One of the grounds relied on in determining that certain nationality 
questions may be of international character was that when ‘“‘the right of a 
State to use its discretion is . . . restricted by obligations which it may 

3 League of Nations Official Journal, 1922, p. 1209. 

4 Ibid. SThid. 

6 Publications of the Permanent Court of International Justice, Series B, No. 4, p. 22. 
7 Thid., p. 24. 
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have undertaken towards other States . . . jurisdiction which, in principle, 
belongs solely to the State, is limited by rules of international law.” * The 
court also held that if it appears that the alleged legal grounds “justify pro- 
visional conclusion that they are of juridical importance for the dispute,” 
and that the question whether a state was competent to act ‘‘is subordinated 
to the formation of an opinion with regard to the validity and construction 
of these legal grounds,” the dispute “‘enters the domain governed by in- 
ternational law.”’* The analogy to the class of cases in our law in which the 
court must arrive at a provisional conclusion as to the weight of evidence in 
order to determine its admissibility is obvious. 

The court further held that nationality questions in regard to protected 
territory depend “upon an examination of the whole situation as it appears 
from the standpoint of international law.’’ This principle cannot be dis- 
puted when it is borne in mind that the status of the protected territories in 
question was determined by international agreements between France and 
Great Britain, on the one hand, and France, Tunis and Morocco, on the 
other. Another factor which gave the dispute international character was 
the fact that Great Britain, in protesting against the application of the decrees 
in question, to children born of British nationals, had relied on certain 
treaties which France contended had lapsed by virtue of the principle 
clausula rebus sic stantibus. The court very properly held that this question 
could not be determined without recourse to principles of international law. 
The two governments took divergent views as to the interpretation of cer- 
tain international agreements, and the court could not but hold that, in 
interpreting these international agreements, recourse must be had to rules 
of international law. 

For the reasons mentioned, the court held that the dispute was not, by 
international law, solely domestic in character. The opinion was announced 
on February 7, 1923, and on June 15th the president stated that he had been 
informed by the two governments that the dispute was settled by an amica- 
ble arrangement concluded on May 24th. ° 

Advisory Opinion No. 7" is another case in which the Permanent Court 
of International Justice laid down valuable precedents for the judicial ap- 
plication of international law to questions of nationality. Part of Article 
4 of the treaty of June 28, 1919, between the Principal Allied and Associated 
Powers and Poland reads: 


Poland admits and declares to be Polish nationals ipso facto and 
without the requirements of any formality persons of German, Aus- 
trian, Hungarian or Russian nationality who were born in the said 
territory of parents habitually resident there, even if at the date of the 


8 Publications of the Permanent Court of International Justice, Series B, No. 4, p. 24. 
9 Ibid., p. 26. 

10 British Treaty Series No. 11 (1923), Cmd. 1899. 

11 Publications of the Permanent Court of International Justice, Series B, No. 7. 
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coming into force of the present Treaty they are not themselves habitu- 
ally resident there.” 


The Polish Government contended that under the provisions of Article 
4, quoted above, it was not obliged to recognize as its nationals the persons 
referred to therein unless their parents were habitually resident in the terri- 
tory both on the day of the coming into force of the treaty (January 10, 
1920) and on the day of the birth of the individual.“ Persons whose parents 
were resident only on the latter date were treated by Poland as German 
nationals and were subjected to treatment laid down for persons of non- 
Polish nationality, and in particular of German nationality. 

The question regarding the interpretation of Article 4 was submitted 
to the Council of the League of Nations by the German League for the Pro- 
tection of the Rights of Minorities of Poland, of Bromberg, on November 
19, 1921.% On December 7, 1922, the Polish Government stated that it 
could not alter its interpretation and also disputed the competence of the 
League of Nations as to Article 4.% By its resolution of July 7, 1923, the 
Council of the League of Nations requested an advisory opinion on the fol- 
lowing two questions: 

1. Whether the position of the above mentioned persons ‘‘in so far as 
they may belong to racial or linguistic minorities” arising out of the applica- 
tion by Poland of the said article fell ‘“‘ within the competence of the League of 
Nations under the terms of the said treaty.” 

2. If so, whether under the terms of Article 4, habitual residence of 
the parents at the date of birth of the persons concerned was sufficient, or 
whether residence at the time when the treaty came into force was also 
necessary. 

The court—Lord Finlay concurring in the conclusion but making cer- 
tain observations on the question of competence—in holding that under the 
provisions of Article 12 of the treaty in question the League of Nations was 
competent, referred to the fact that the treaty established a right of Polish 
nationality and said: 


Though, generally speaking, it is true that a sovereign State has 
the right to decide what persons shall be regarded as its nationals, it is 
no less true that this principle is applicable only subject to the Treaty 
obligations referred to above.!® 


Here, like in the Tunis and Morocco case, we find the same principle in re- 
gard to the effect of international obligations on domestic questions. 


2 Treaties, Conventions, etc., between the United States and other Powers, III, 3714. 
13 Publications of the Permanent Court of International Justice, Series B, No. 7, p. 7. 
4 Tbid., p. 10. 

16 League of Nations Official Journal, 1923, p. 396. 

16 Publications of the Permanent Court of International Justice, Series B, No. 7, p. 16. 
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With reference to the second question, the court held that residence 
at the time of birth is sufficient. One of the reasons given in support thereof 
was that any assertion that residence at the time when the treaty came into 
force was necessary would be “‘in contradiction with the terms of the pro- 
visions which it claims to interpret,” provisions which left “little to be de- 
sired in the nature of clearness.” 17 That under the circumstances an inter- 
pretation in contradiction of the terms of a statute is unacceptable is a 
familiar principle in our law. 

The court did not fail to take into account practical considerations. 
It pointed out that one of the reasons for synchronizing birth of a child and 
residence of parents in determining nationality was that 


The establishment of his parents in the territory on this basis 
creates between the child and his place of birth a moral link which 
justifies the grant to him of the nationality of this country; it strengthens 
es the material bond already created by the fact of his 

irth,!8 


The court also noted that such synchronization is to be found in many treat- 
ies, while habitual residence of parents at the time of coming into force of a 
treaty had not been provided for in any treaty. In taking account of prece- 
dents, the court has followed another principle of the common law. The 
court concluded that to impose the additional requirement of residence at 
the time when the treaty came into force “would be equivalent not to inter- 
preting the Treaty but to reconstructing it.” 

In conclusion, it may be stated that the Permanent Court of Inter- 
national Justice has not only contributed a valuable addition to the rules 
regarding the international character of questions of nationality, but in 
doing so has followed rules and principles analogous to those of the common 
law. 


The PresipENT. We shall have the pleasure now of listening to a paper 
on the succession of states by Mr. Francis De4k, Lecturer on Comparative 
Law in the Law School of the Columbia University. 

(When the reading of the paper had proceeded for twenty minutes, the 
following took place:) 

The PresipentT. Gentlemen, the Chair has to comply with the resolu- 
tion limiting papers to twenty minutes duration, unless there should be a 
motion seconded and carried by the Society that Mr. Dedk’s time be ex- 
tended. Does the Chair hear such a motion? It is moved and seconded 
that Mr. Dedk’s time be extended to complete his paper. (The question 
being taken, the motion was agreed to, and the reading of the paper con- 
cluded.) 


17 Publications of the Permanent Court of International Justice, Series B, No. 7, p. 20. 
18 Ibid., p. 18. 9 Ibid., p. 20. 
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SUCCESSION OF STATES 


CONTRIBUTIONS OF THE PERMANENT COURT OF INTERNATIONAL 
JUSTICE TO THE DEVELOPMENT OF INTERNATIONAL LAW 


By Francis DEAK 


Columbia University School of Law 


The peace treaties concluded in the suburbs of Paris at the end of the 
World War effected, among many other things, territorial changes to an un- 
precedented degree. Old empires disappeared and a number of new states 
emerged. It is not surprising, therefore, that the Permanent Court of Inter- 
national Justice has been called upon several times to decide upon principles 
and to state the law governing state succession. What is state succession? 
When a state acquires a portion or absorbs the whole of the territory of an- 
other state or states, or where part of a state becomes a new state, there is 
state succession; a change of sovereignty takes place. Such a change of 
sovereignty raises a number of questions as to its effect on public and private 
rights. International law relating to state succession is concerned mainly 
with the question as to what rights and obligations of the predecessor devolve 
and remain incumbent upon the successor state. Inthe following an attempt 
will be made to analyze the cases before the Permanent Court of International 
Justice involving a consideration of the effects of change of sovereignty, or, 
in other words, a consideration of the law governing state succession. 

In this respect the 6th Advisory Opinion, relating to settlers of German 
origin in the territory ceded by Germany to Poland, rendered on September 
10, 1923,'! and the 7th Judgment, concerning certain German interests in 
Polish Upper Silesia,? deserve consideration.* In both cases the rights and 
obligations of Poland as a successor of certain German territories were the 
points at issue. Although dealing with different subjects and referred to the 
court under different circumstances, these two cases present a close analogy 
inasmuch as in their origin they both related to the Polish law of July 14, 
1920. This law provided for the substitution of the Polish state as owner of 
certain classes of property situated in the ceded territory and owned by Ger- 
many. In both cases before the court the controversy related to proceedings 


1 Publications of the Permanent Court of International Justice, Series B, No. 6 (herein- 
after referred to as Advisory Opinion No. 6). 

2 Ibid., Series A, No. 7 (hereinafter referred to as Judgment No. 7). 

3 Questions of state succession were raised before the court also in the 5th Judgment 
concerning the Mavrommatis Palestine concessions, rendered on March 26, 1925, in which 
case the obligations of Great Britain as successor of Turkey, through her mandate over the 
former Turkish province of Palestine, were involved. It seems, however, that in that case 
the decision depended more on certain obligations undertaken by the mandatory under the 
terms of the mandate and on the provisions of a treaty specifically designed to maintain 
rights acquired under concessions, than on the law of state succession. The consideration of 
the Mavrommatis case can therefore be conveniently left out of this study. 
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undertaken by Poland in execution of this law, which proceedings affected 
rights acquired by private persons with respect to German state property. 
Poland contended that she had the right to proceed under the law of July 14, 
1920, by which she merely asserted her rights under the Treaty of Versailles 
and various instruments prior to the treaty, concluded between the Allied 
Powers and Germany. Germany, on the other hand, took the point of view 
that Poland’s actions violated duly acquired rights with respect to property 
situated in the ceded territories contrary to the international law governing 
state succession. 

The facts which gave rise to the dispute submitted by the Council of the 
League of Nations for the advisory opinion of the court were as follows: 

Proceeding under the law of July 14, 1920, the Polish Government took 
steps to oust a number of German settlers holding land under contracts and 
leases concluded with the German Colonization Commission. Under the 
colonization scheme, land could be acquired under two types of contracts. 
Under rentengutsvertrage the settler received title to the land in perpetuity 
against payment of a fixed rent. By pachtvertrdge the land was leased for 
long terms; moreover, the holder of such lease was entitled, on fulfilling cer- 
tain conditions, to have his lease (pachtvertrag) converted into a rentenguts- 
vertrag. Under the German law of real property, a conveyance must receive 
an auflassung for the completion of title to the land; but the purchaser has a 
title, enforceable at law, before the auflassung, other conditions of the con- 
veyance being fulfilled. Poland took measures to evict two classes of settlers 
—those holding land under rentengutsvertrdge who had not received definitive 
conveyance (auflassung) prior to the date of the armistice, November 11, 
1918, and settlers whose leases (pachtvertrdge) had been converted into 
rentengutsvertrage after the date of the armistice. 

The Polish law of July 14, 1920, under which these proceedings were 
taken, provided that in all cases where the German Crown, Empire or States 
were inscribed after November 11, 1918, in the land registers of the former 
Prussian provinces as owner of real property, the Polish courts should in- 
scribe ex officio the Polish Treasury in the place of such persons (Art. I). If 
such persons had alienated such real property after November 11, 1918, or if 
any change had occurred after that date, the courts were to restore the entry 
in the land registers (Art. II). The Polish Treasury, inscribed in conformity 
with Article I as the owner of real property, may demand the expulsion from 
that property of persons who, on the basis of an agreement concluded with 
one of the persons enumerated in Article I (the German Crown, Empire or 
States) continue in possession of such property after the coming into force of 
the law (Art. V). In plain language, the Polish law regarded as null and 
void all transactions with regard to property situated in the territories 
transferred to her from Germany in virtue of the treaty, if such property was 
formerly owned by Germany and if such transaction had taken place after 
the date of the armistice. 
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The settlers protested against the application of this law to their hold- 
ings, which they regarded as a violation of their duly acquired rights, which 
Poland as successor state must respect. 

Poland, on the other hand, contended that the contracts and leases in 
question related to German state property, and she was by virtue of Article 
256 of the Treaty of Versailles,‘ the legitimate owner of these holdings. 
Where no auflassung was given before the date of the armistice and for lands 
held under leases, the Prussian State appeared as owner in the land-register, 
and thus Poland was entitled to substitute herself as owner. Moreover,— 
and this is a point of great importance,—Poland argued that in performing 
an auflassung, or in converting a lease into a rentengutsvertrag after November 
11, 1918, Germany acted contrary to her obligations under the Armistice 
Convention and the Spa Protocol of December 1, 1918. In plain language 
again, the Polish argument amounted to this, that from the date of the 
armistice, Germany lost all power of disposal over territories which later by 
the peace treaties were transferred to other states. 

As observed above, this contention of Poland is of great importance. 
By putting forward this plea, Poland in fact denied that in this case there 
is room for the application of the law of state succession. It was the 
validity of certain acts performed by Germany which was called into ques- 
tion and not whether the change of sovereignty affects vested rights. There- 
fore, before applying the law of state succession, the court had to consider 
whether there were any rights existing to which this law was applicable. 
This consideration involved first, an analysis of the character of the contracts 
under which land was held and the nature of the rights derived therefrom; 
second, whether and to what extent the date of the armistice affected the 
validity of these contracts concluded between the Prussian State and the 
settlers, or, in other words, whether Prussia had any right to perform trans- 
actions with respect to property owned by her after the conclusion of the 
armistice, but before those territories were transferred to Poland by virtue of 
the peace treaty. 

The court had no difficulty in establishing, from the terms of the con- 
tracts and from a study of the German law of property, that the holders of 
land under both types of contracts had a duly acquired right. With respect 
to rentengutsvertrdge the court said: 


It appears to the Court to be clear that the purchaser had rights to 
the land even before Auflassung. He gave valuable consideration in 


4 “Powers to which German territory is ceded shall acquire all property and possessions 
situated therein belonging to the German Empire or to the German States and the value of 
such acquisitions shall be fixed by the Reparations Commission and paid by the State ac- 
quiring the territory to the Reparations Commission for the credit of the German Govern- 
ment on account of the sums due for reparations. For the purposes of this Article the 
property and possessions of the German Empire and States shall be deemed to include all the 
property of the crown, the Empire or the States, and the private property of the former 
German Emperor and other royal personages.” 
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money and in cultivation for the acquisition of this interest and there 
was an interest recognized by law and which might be safeguarded by 
legal proceedings. The purchaser acquired a jus ad rem, and after 
Auflassung had a jus in re.5 


Concerning the lease contracts (pachtvertrdge), the court was of the opin- 
ion that they also conferred definite rights on their holders; and from the con- 
nection shown between the two types of contracts, namely, that the holder of 
a lease was entitled on fulfilling certain conditions, to have it converted into 
rentengutsvertrag, the court arrived at the conclusion that the validity of 
granting such a conversion cannot be called into question. In considering 
the validity of the contracts, the court also referred to the fact that German 
law remained in force in the ceded territories even after their transfer to Po- 
land, and pointed out that “‘It can hardly be maintained that although the 
law survives, private rights acquired under it have perished.” ® 

Having established the nature of these contracts and of the rights de- 
rived therefrom, the court proceeded to consider the second Polish conten- 
tion, namely, that the actions of Germany in granting auflassung or convert- 
ing leases into rentengutsvertrdge after November 11, 1918 were invalid, as 
violating international obligations, and therefore, that no valid rights were 
acquired by virtue of such transactions. 

The Polish contention was derived from the Armistice Convention itself 
and the supplementary Spa Protocol, both of which imposed certain disabili- 
ties on Germany’s power to dispose of her property. The court was of the 
opinion that Poland, not being a party to these conventions, could not vindi- 
cate rights therefrom, and could not hold Germany to obligations which were 
not undertaken toward her. Therefore, in the court’s opinion, the date of 
the armistice did not have “‘so far as concerns the rights of the settlers the 
decisive character attributed to it by the Polish law.”’? This conclusion of 
the court should not be regarded as implying that a decisive character would 
be attributed to the date of the armistice, had Germany undertaken similar 
transactions with respect to properties situated in territories ceded to states 
which were parties to the Armistice Convention. 

The court did not stop, however, in denying Poland any right under the 
Armistice Convention; it took pains to point out that the validity of these 
transactions would not be affected even if the armistice did have the decisive 
character attributed to it by Poland. Concerning granting auflassung to 
holders of rentengutsvertrdge, the court said: 


Even assuming that from any point of view the date of the Armi- 
stice, . . . was the decisive date for determining the validity of the con- 
tracts under consideration, it may be observed that an Auflassung, 
which is but the fulfillment of a contract of alienation already entered 


5 Adv. Op. No. 6, p. 33. 
6 Ibid., p. 35. 
7 Ibid., p. 26. 
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into by the Prussian State, cannot be considered as a “‘removal” (dis- 
traction) of public securities within the meaning of the Armistice, nor as 
a “diminution” of the value of the public or private domain within the 
meaning of the Spa Protocol. The settlers were already in legal 
possession of the lands in which they acquired rights enforceable at law; 
and the Prussian State was not forbidden to perform the usual adminis- 
trative acts under its pre-existing contracts with private individuals, 
especially where the delay in the performance of such acts had been due 
to the disturbed conditions arising from the war.’ 


As to the conversion of leases into rentengutsvertrdge, after the date of the 
armistice, the validity of which transactions was also contested by Poland, 
the court answered: 


The Court is of opinion that the position of the Polish Government 
is not justified. As the Prussian State retained and continued to exer- 
cise its administrative and proprietary rights in the ceded territory until 
this territory passed to Poland under the Treaty of Peace, the only 
ground on which the position of Poland could be justified is, in the 
opinion of the Court, the contention that the granting of the Renten- 
gutsvertrag was prohibited by the provision in the Spa Protocol, by which 
the German Government engaged, while the Armistice lasted, not to 
take any measure that could diminish the value of its domain, public or 
private, as a common pledge to the Allies for the recovery of reparations. 
The Court thinks that in view of the connection which has been shown 
to exist between the Pachivertrdge and the Rentengutsvertrdge, it would 
be an unreasonable straining of the prohibition in the Protocol to hold 
that it precluded the Prussian State from granting, prior to the passing 
of the territory to Poland, a Rentengutsvertrag to the holder of a Pacht- 
vertrag granted prior to the Armistice.® 


It was only after refuting Poland’s contentions, which called into ques- 
tion the validity of the German transactions and, consequently, the existence 
of the rights which it was charged that Poland had violated, that the court 
could proceed to consider and apply the law governing state succession. In 
this respect the court had to deal first with the question of what, if any, effect 
the change of sovereignty has on private rights; and, second, what time such 
a change of sovereignty takes place. 

As to the first point, the court was unmistakably of the opinion that 
under international law governing the succession of states, private rights are 
to be respected by the new sovereign. “Private rights acquired under exist- 
ing law do not cease on a change of sovereignty,” said the court. Reference 
was made to the fact that German law, under which these rights were ac- 
quired, remained in force in the ceded territories. 


No one denies that the German Civil Law, both substantive and 
adjective, has continued without interruption to operate in the territory 
in question. It can hardly be maintained that although the law sur- 
vives, private rights acquired under it have perished.” 


8 Adv. Op. No. 6, pp. 39-40. 9 Ibid., pp. 42-43. 10 Tbid., p. 35. 
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The dictum of the court was apparently not intended to say that in case 
Polish law had been introduced in the ceded territory, private rights acquired 
prior to the transfer of sovereignty would have perished. 

The court discarded, in forceful language, Poland’s argument that 
rentengutsvertrdge had automatically fallen to the ground in consequence of 
the cession of territory. 

The Court is here dealing with private rights under specific provi- 
sions of law and of treaty, and it suffices for the purposes of the present 
opinion to say that even those who contest the existence in international 
law of a general principle of State succession do not go so far as to main- 
tain that private rights including those acquired from the State as 
owner of the property, are invalid as against a successor in sovereignty." 
There is, however, in the opinion of the court, a general principle of 

international law that change of sovereignty does not affect private rights; 
and this rule was, according to the court, maintained in the Treaty of Ver- 
sailles. In replying to Poland’s argument that she acquired the property of 
German states unburdened, because the peace treaty does not in terms re- 
quire her to fulfill the obligations which those states had contracted with re- 
gard to such property, the court expressed the view that, 

. . no treaty provision is required for the preservation of the rights 
and obligations now in question. ... It is true that the Treaty of 
Peace does not in terms formally announce the principle that in case of 
a change of sovereignty private rights are to be respected; but this 
principle is clearly recognized by the Treaty. . . . 

In support of this view the court referred to Alsace-Lorraine, where although 
it was restored to France, by virtue of specific treaty provisions, as from the 
date of the armistice, private rights were nevertheless respected ; and the court 
found it hardly conceivable that this principle of respect for private rights was 
to be disregarded in territories which were acquired by regular cession. 

The court was also unable to share the Polish view that the rights of the 
settlers were impaired by the political motives prompting Prussia to transfer 
lands. ‘The fact that there was a political purpose behind the colonisation 
scheme cannot affect the private rights acquired under the law. . . .“ 

As to the second point, namely, the question of the time at which 
sovereignty was transferred to Poland, and what, if any, limitations were 
imposed on Germany prior to such transfer, the court was of the opinion, first 
that no transfer took place before the coming into force of the treaty and, 
second, that Germany was not disabled to perform acts of normal adminis- 
tration before and pending such transfer. 

The time at which territories formerly under German sovereignty 
passed under Polish sovereignty, is clearly shown by the terms of the 
pee together with those of the Minorities Treaty and the Treaty 
of Peace. 


ul Adv. Op. No. 6, p. 36. 12 Tbid., p. 38. 
8 Tbid., p. 33. 44 Ibid., p. 26. 
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The court referred to the fact that the Armistice Convention provided for the 
withdrawal of German troops to the frontiers as they existed at the outbreak 
of the war, but that they were not required to be withdrawn from German 
territories which later passed to Poland. Reference was also made to the 
preamble of the Minorities Treaty, signed together with the Treaty of Ver- 
sailles, which speaks of ‘‘certain portions of the German Empire which will 
be incorporated in the territory of Poland.” The court said: 


This statement . . . merely denotes the fact, which is not dis- 
puted, that on June 28, 1919, when the Treaty of Peace and the Minori- 
ties Treaty were signed, although Poland was recognized as exercising 
sovereignty over portions of the former Russian Empire, the cession and 
occupation of the German territories were left to be effected by the com- 
ing into force of the Treaty of Peace and the German Government, as 
well as the Prussian State, is to be considered as having continued to be 
competent to undertake transactions falling within the normal adminis- 
tration of the country during that period. . . .% 


In support of its view, the court referred again to the fact that Alsace-Lorraine 
was transferred to France as from the date of the armistice only by special 
provisions of the treaty and it seems to be implied that, in the court’s 
opinion, France would not have acquired sovereignty over Alsace-Lorraine 
prior to the coming into force of the treaty in default of such a special 
provision. 

On the basis of the foregoing considerations, the court upheld the rights 
of the settlers to their full extent, and was of the opinion that Poland, as suc- 
cessor of Germany, must respect those rights. 

In Judgment No. 7, the dispute related, as in the case of the settlers, to 
the application of the Polish law of July 14, 1930, to property formerly 
owned by Germany and conveyed to private persons prior to the transfer of 
sovereignty to Poland. The relevant facts of the case were as follows: 

A chemical factory in Chorzow, in Upper Silesia, owned and controlled 
by the Reich, was sold, on December 24, 1919, to the Oberschlesische Stick- 
stoffswerke Gesellschaft, a German corporation, but the act of alienation was 
completed only on January 29, 1920, when the Treaty of Versailles was al- 
ready in force. It should be remarked, however, that the part of Upper 
Silesia where the factory was located was not acquired by Poland in virtue of 
the Treaty of Versailles, but at a later date, in consequence of a plebiscite 
held in that province under the provisions of Article 88 of that treaty. The 
factory, while owned by the Reich, had been operated by a private corpora- 
tion, the Bayerische, which had, under the contract with the Reich, acquired 
certain rights with respect to the factory; the position of this corporation was 
not affected by the sale of the property by the Reich to the Oberschlesische. 
Poland, under the law of July 14, 1920, regarded the transfer of ownership 
after the date of the armistice as void, reentered Germany as owner in the 


8 Adv. Op. No. 6, p. 28. 
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land register, substituted the Polish Treasury, and expropriated the factory. 
Germany, regarding this action as a violation of the Geneva Convention con- 
cluded with Poland on May 15, 1922, with respect to Upper Silesia, brought 
the matter before the court. 

Poland, on her part, contested the validity of the municipal law of con- 
tract under which the Oberschlesische Gesellschaft was founded and had ac- 
quired the ownership of the Chorzow factory; she also argued that the transfer 
of ownership from the Reich to the Oberschlesische was in violation of Ger- 
many’s international engagements, undertaken in the Armistice Convention, 
the Spa Protocol and the Treaty of Versailles. In other words, Poland took 
exactly the same position which she took in the controversy which formed 
the subject of the 6th Advisory Opinion: she denied the validity of the trans- 
actions which in Germany’s opinion created private rights to be respected by 
the succession state. Here again, as in the 6th Advisory Opinion, the court 
had to inquire into the existence of alleged rights, before it could proceed to 
consider the law of state succession to be applied to such rights. 

From the terms of the contract and the provisions of German law relat- 
ing thereto, the court arrived at the conclusion that the ownership of the 
factory was, according to German law, then in force in the territory in ques- 
tion, properly transferred to the Oberschlesische; the fact that the Reich 
owned shares of and retained certain control over the Oberschlesische, did not 
modify the court’s opinion. 

The next question was whether Germany was forbidden to alienate 
property situated in territories to be transferred to other states prior to the 
transfer of sovereignty. 

It will be remembered from the exposition of the Polish law (supra, p. 52), 
that by its Article II rights acquired by private persons through deeds of 
alienation or other deeds from Germany or a member of the former reigning 
families, were regarded as null and void if such deeds were executed after the 
date of the armistice. Poland again contended that by this law she merely 
gave effect to rights acquired by her under the Armistice Convention and, 
especially, under Article 256 of the Versailles Treaty. Article 256, as will be 
remembered, laid down the principle that Powers to which German terri- 
tories were ceded acquired all property and rights of the Reich and the 
German States in those territories. The court, replying to the Polish con- 
tentions, formulated the following question: 

Can the alienation or creation of real rights of the kind contem- 
plated in Article II of the [Polish] law, which took place between the 
date of the Armistice and that of the coming into force of the Treaty of 
Versailles, or between the latter date and the transfer of sovereignty 


over the part of Upper Silesia allotted to Poland, be regarded as for- 
bidden by Article 256 of the Treaty of Versailles? '* 


—and more specifically: 
6 Judgment No. 7, p. 25. 
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. could the fact that the Treaty of Versailles, which came into effect 
as between Germany and Poland only on January 10, 1920, has existed 
since June 28, 1919, as a signed treaty, result in rendering illegal acts of 
alienation or other transactions referred to in Article II of the law of 
July 14, 1920?” 


The court gave a decidedly negative answer to this question, and ex- 
pressed the opinion that Article 256 did not prohibit alienation absolutely. 
The court also refused to admit that the treaty gave any right to a state to 
which territory is ceded to consider as null and void alienations by the ceding 
state before the transfer of sovereignty. The language of the court with 
respect to this point is well worth quotation: 

The abandonment by Germany of her rights and titles under Article 

88 of the Treaty of Versailles merely contemplates the possible renuncia- 

tion of sovereignty over the territories in question and cannot involve 

the immobilization of all movable and immovable property belonging to 
the State during the period from the day of the coming into force of the 

Peace Treaty until the transfer of sovereignty over Upper Silesia. 

Germany undoubtedly retained until the actual transfer of sover- 
eignty the right to dispose of her property, and only a misuse of this 
right could endow an act of alienation with the character of a breach of 
the Treaty; such misuse cannot be presumed, and it rests with the party 
who states that there has been such misuse to prove his statement. 


The only condition, therefore, under which the court would have been 
willing to admit that an alienation constituted a breach of the treaty, would 
be a misuse of the right to dispose of property. The question might well be 
asked what act of Germany would have constituted such a misuse. Un- 
fortunately, the judgment gives little indication as to what answer should be 
given to this question. Poland apparently considered that such misuse 
had taken place, in arguing that the transfer of the Chorzow factory from the 
Reich to the Oberschlesische Company was performed at a date when the 
Treaty of Versailles, although not yet in force, was already signed, and con- 
cluding therefrom that, as in her opinion the treaty forbade the alienation, 
the action of the German Government in selling property situated in the 
territory to be ceded and placing the value of this property outside the ter- 
ritory, was contrary to international law, which is essentially based on the 
good faith of the contracting parties. 

The court, however, was unable to share this view. ‘“. . . the act in 
question,” said the court, ‘‘does not over-step the limits of the normal ad- 
ministration of public property. It was not designed to procure for one of 
the interested parties an illicit advantage and to deprive the other of an ad- 
vantage to which he wasentitled . . .”' Neither did the court admit that 
the alienation could be regarded as an act calculated to prejudice Polish 
rights. As the alienation took place when the Treaty of Versailles was al- 
ready in force, an opinion had to be formed regarding the good faith of 


17 Judgment No. 7, p. 29. 18 Tbid., p. 30. 19 Tbid., p. 38. 
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Germany in the light of her obligations arising out of this treaty. Referring 
to the fact that the factory could be acquired by Poland under Article 256 
directly at a price fixed by the Reparation Commission, if owned by the 
Reich, or by liquidation under Article 297, if owned by German nationals, 
the court concluded that this difference of the possibilities in acquisition 
“cannot suffice to justify the view that the alienation was contrary to the 
obligations arising under the Treaty of Versailles and that it was even null 
and void or contrary to the principles of good faith.” 2° Moreover, the 
court alluded to its opinion that the treaty did not impose an absolute pro- 
hibition on Germany to perform normal functions of administration prior to 
the actual transfer of sovereignty,” . . . as after its ratification the Treaty 
did not, in the Court’s opinion, impose on Germany such obligation to refrain 
from alienation, it is a fortiori impossible to regard as an infraction of the 
principle of good faith, Germany’s action in alienating the property before 
the coming into force of the Treaty which had already been signed.”' 
Finally, the court had to consider the question whether the fact that the 
Reich owned shares of and retained certain control over the Oberschlesische 
would not justify the application of Article 256. In this regard, the court 
said: 
. . . this article contemplates property of the Reich and the German 
States, not private concerns in which the Reich or German States have a 
preponderent interest. The Article in question, which relates to the 
transfer of public property as a result of cession of territory, must, in 
accordance with the principles governing State Succession,—principles 
maintained in the Treaty of Versailles and based on considerations of 


stability of legal rights,—be construed in the light of the law in force at 
the time when the transfer of sovereignty took place.” 


On the basis of the foregoing the court held illegal the entry of the Polish 
Treasury in the land register as owner of the Chorzow factory and the sub- 
sequent expropriation as violating duly acquired rights which Poland as 
successor state should have respected in accordance with treaties and inter- 
national law. 

An analysis of the above cases offers the following conclusions: 

In both cases the court was confronted with the problem of what, if any, 
effect the change of sovereignty has on private rights acquired under con- 
tracts, or otherwise. In other words, what, if any, are the obligations of the 
succession state with regard to rights of private individuals acquired prior 
to the transfer of sovereignty? 

Furthermore, the court had to consider the question: at what time did 
the transfer of sovereignty take place, and what disabilities, if any, were 
imposed on the ceding state prior to such transfer? 

As to the first problem, namely, the effect of change of sovereignty on 
private rights, the court was unmistakably of the opinion that such rights 


20 Judgment No. 7, p. 39. 31 Tbid., p. 40. 2 Ibid., p. 41. 
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are not affected by transfer of sovereignty. The court made it clear that 
private rights properly acquired are to be fully respected by the successor 
state. The court went far, indeed, in protecting individual rights, the only 
qualifications attached to this protection being that such rights must have 
been acquired properly and in conformity with the law in force in the terri- 
tory in question, prior to cession. In inquiring whether the rights were 
properly acquired, the court took a liberal attitude with respect to individual 
interests and, in case of doubt, did not presume that there was a defect in the 
right, or that the title was inchoate. 

In the 6th Advisory Opinion, the court discarded the argument that 
the political motive behind the colonization scheme affected the validity of 
the property rights acquired by German settlers through their contracts 
with the Prussian State. The court apparently was unwilling to admit 
the possibility that private individuals might be penalized by depriving them 
of property rights acquired by them in good faith, because the motives be- 
hind the actions of their government, the grantor, might conceivably be 
susceptible of criticism from a political or ethical point of view. Neither 
was the court willing to lend an ear to the Polish argument which contested 
the validity of the municipal law of contract under which the Oberschlesische 
Company acquired the ownership of the Chorzow factory from the Reich, 
and it has decided, in later judgments, that the company, as owner, is entitled 
to compensation for the damages caused by the expropriation of the factory. 
The court also indicated that respect for private rights by the successor 
states is a principle of international law, pointing out that even those who 
deny the existence of international law governing state succession do not go 
so far as to assert that the transfer of sovereignty would invalidate private 
rights and release the successor state from the obligation to respect such 
rights. To the argument of Poland that she is not bound, by the terms of 
the treaty, to fulfill obligations which Germany had with respect to property 
in the territories ceded to Poland, the court remarked that no provisions are 
necessary to insure the respect of private rights. The court also announced 
that in its opinion the Treaty of Versailles, although not in plain terms, rec- 
ognized the principle that change of sovereignty does not affect private 
rights. 

As to the second problem, namely, the time when transfer of sovereignty 
takes effect, and what disabilities are imposed on the ceding state prior 
to such transfer, the court’s opinions are of great value. The court took 
pains to make it clear, first, that sovereignty is transferred to the succession 
state, in the absence of specific treaty provision to the contrary, only on the 
coming into force of the treaty. This was made clear when in the 6th 
Advisory Opinion the court referred to the provision of the Versailles Treaty 
which transferred Alsace-Lorraine to France as from the date of the Armis- 
tice; the reference to this fact implied that in the absence of this provision, 


*% Advisory Opinion No. 6, p. 36. 
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in the court’s opinion, this transfer would have taken place in accordance 
with international law, on the day of the coming into force of the Treaty. 

Second, the court took the point of view that the sovereignty of the ced- 
ing state does not pass to the successor state prior to that date, but is retained 
by the former. Even if certain disabilities are imposed on the ceding state, 
as such disabilities were imposed on Germany by the Armistice Convention 
and the Spa Protocol, such disabilities, in the opinion of the court, cannot 
have the effect of prohibiting the ceding state to perform acts which fall 
within the normal administration of its public and private domain. So 
the court held, contrary to Poland’s contention, that Germany was not 
forbidden to alienate the Chorzow factory, and that Germany could 
complete the title of settlers under rentengutsvertrdge, as well as grant au/flas- 
sung, to persons holding land under leases, in execution of such contracts 
and leases. The court indicated, however, that in case the ceding state 
had acted in bad faith, as for instance, to the detriment of the interest of 
the successor state, and in an arbitrary manner, it might take a different at- 
titude as to the lawfulness of acts of alienation on the part of the ceding state. 
But it is clear that the court was reluctant to presume bad faith, as shown 
especially in the Chorzow factory case, where the fact that the Reich retained 
the majority of shares, and thus had insured control for itself even after the 
alienation, would perhaps support a charge of bad faith. 

The time allotted to this paper has only permitted the exposition of the 
most important points expounded by the Permanent Court of International 
Justice with respect to the law governing certain aspects of state succession. 
But even this restricted analysis leads inevitably to the conclusion that in 
this field, as in others, the court has performed a most valuable service in 
clarifying the law on a very important and a much debated subject. The 
cases submitted to the court for decision or for an advisory opinion were few, 
and related to certain aspects of state succession only; they are very far, 
indeed, from embracing all the issues raised by the wholesale exchanges of 
territories which occurred in the peace settlements. International lawyers 
should regret that there has been an unwillingness to bring disputes of this 
category before the court, and the court has therefore not had opportunity 
to enunciate the law upon numerous other aspects of state succession which 
have arisen in different parts of the continent of Europe, and which doubt- 
less are suitable to be submitted for judicial determination by the highest 
forum in the community of civilized nations. 


The PresipentT. Ladies and gentlemen, this is a vindication of the 
proposition that sometimes power may be extended without resulting in 
abuse. 

The chairman would like to thank Mr. Dedk for finishing his paper 
almost within the limit assigned to him. 

The last paper to which we will have the pleasure of listening is, I im- 
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agine, an oral presentation, if I may contradict myself, on the matter of 
advisory opinions, by Professor Manley O. Hudson, Bemis Professor of 
International Law at Harvard Law School, whom I would like to say it is a 
pleasure to hear on this occasion as in times past. 

Professor Hudson requests me to state that his refusal to read does not 
imply on his part an inability to do so, particularly when the matter is in 
typewritten form. 


ADVISORY OPINIONS 


CONTRIBUTIONS OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE TO 
THE DEVELOPMENT OF INTERNATIONAL LAW 


By Man.ey O. Hupson 
Bemis Professor of International Law, Harvard Law School 


Mr. President, ladies and gentlemen: I think the advisory opinions of the 
Permanent Court of International Justice constitute a very large part of its 
contribution to the development of international law. 

The speakers this morning have analyzed the contribution which may be 
deduced from certain of the advisory opinions. I shall deal rather with the 
process of requesting these opinions, the process of the court’s giving such 
opinions, and the place which we may expect them to occupy in the develop- 
ment of the international law of the future. 

I think it is unfortunate that the subject of advisory opinions has been 
discussed in America in recent years in such a way as to have created a good 
deal of confusion in our popular opinion as to their significance. In some 
quarters it seems to be doubted whether this is a proper function to be exer- 
cised by a court of justice, and the doubt has also created a fear that danger 
lurks for the United States in this phase of the court’s activity. Well, eight 
years have passed since the inauguration of the work of the court, and in 
these eight years the court has handed down sixteen advisory opinions. The 
number is exactly the same as the number of judgments of the court. A 
seventeenth advisory opinion has now been requested, and when the court 
meets on the fifteenth day of June it will probably proceed immediately 
to a consideration of the subject of that opinion. At least half of the time 
of the court during these eight years has been consumed in the consideration 
of the problems submitted for advisory opinions, and this feature of its 
jurisdiction may therefore be stated as an important part of the work of 
the court. 

Now, I think it is unfortunate that the statute of the court should have 
had a lacuna with reference to advisory opinions. They are not referred to 












64 


in the statute of the court, and the jurisprudence of the court rests upon the 
bare mention of them in Article 14 in the Covenant of the League of Nations 
and on the rules of the court and the practice which has been adopted during 
these eight years. The protocol of amendment which has been signed by 
most of the parties to the protocol of signature of the court would put into 
the amended statute provisions very analogous to those now contained in 
the rules of the court. Iam sorry to say that there seems to be some doubt 
in people’s minds as to whether the protocol of amendment may be brought 
into force by September 1, 1930, and there is no provision for its being 
brought into force at a later date. 

The protocol of amendment has now been ratified by seven states. To 
be sure ratifications are not necessary in order that it may come into force 
on the Ist of September, but it will be necessary on that date for the Council 
of the League of Nations to assure itself that no party to the protocol of 
signature has objection to the amendment’s coming into force, and in that 
respect the United States is in the position of a party to the protocol of 
signature, although it is not yet a party. 

The power to request advisory opinions has been given both to the 
Council and to the Assembly of the League of Nations. It has never been 
exercised by the Assembly of the League of Nations, and I think it is im- 
probable that much use of the power would be made by that body. Either 
body may request an opinion either on a dispute or a question. 

Of the seventeen requests which have been made to date—the number is 
now eighteen—of the eighteen requests which have been made to date one 
of them was later withdrawn, thirteen of them have related to actual dis- 
putes, although in two instances of the thirteen the matter was put as a 
question of the powers of the Council of the League of Nations. In four 
instances requests have related to questions arising out of the functioning 
of the international labor organization. In no instance has an abstract 
question of law been put to the court, nor has any disposition to make re- 
quests for opinions on abstract questions ever been manifested. 

The four questions which have been put to the court to date related to 
actual difficulties of what may be called a constitutional nature arising in the 
course of current international codperation. Now, such difficulties are 
bound to arise, as the experience of the Universal Postal Union has shown, 
and I think it is most important to the development of permanently organ- 
ized international coéperation that there should be a ready and expeditious 
tribunal to which legal questions may be referred from time to time. The 
growth of international organization makes it essential that a tribunal 
should exist to deal with questions of international constitutional law, arising 
not as disputes between states, but as disputes within international organiza- 
tions themselves. And in the four opinions that it has given to date the 
court has very much facilitated the functioning of the international labor 
organization. 
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Now, may we review the opinions which have been requested and given 
with respect to international disputes as distinguished from questions? 

The fourth dispute has been reviewed here today. I think perhaps a 
little more emphasis might have been put on the fact that the opinion of the 
court led to a prompt settlement of the dispute between Great Britain and 
France with respect to the national laws in Tunis and the French zone of 
Morocco. 

The fifth advisory opinion was in effect a refusal to give an advisory 
opinion. It related to the dispute between Finland and Soviet Russia with 
respect to eastern Carelia. The Council in that case made its request only 
after long diplomatic efforts had proved futile and after an abortive attempt 
of Esthonia to mediate, and certainly no censure can be directed against this 
effort in its experimental stage to enlist the aid of the court, although in the 
circumstances no aid could be given. 

The sixth decision of the court has been reviewed by Mr. Dedk; it led 
immediately to a settlement of the dispute between Germany and Poland, 
as did also the seventh opinion, which was between those two states. 

The eighth opinion related to a boundary dispute between Poland and 
Czecho-Slovakia. Certain decisions had been taken by the Conference of 
Ambassadors, which both of the interested countries had accepted; but these 
decisions were followed by long negotiations, and the question arose whether 
the effect of those negotiations was to wipe out a previous acceptance. The 
advisory opinion of the court led at once to a renewal of negotiations which 
had previously been suspended and to a prompt settlement of the dispute 
between the parties. 

The ninth opinion of the court related to a boundary dispute between 
Albania and Jugo-Slavia. Although the result of the opinion was immedi- 
ately accepted, I think the result has since been reversed by a treaty between 
Albania and Jugo-Slavia. 

The tenth advisory opinion was again an opinion which enabled an 
international organization to function. In this case it was the Commission 
for the Exchange of Greek and Turkish Populations, and without a tribunal, 
such as a court, to which resort may be made for a settlement of legal ques- 
tions, certainly it would have been difficult to have continued the work of 
that international agency. 

The eleventh opinion of the court, relating to the post boxes at Danzig 
was promptly followed by a settlement of the matter between the two coun- 
tries. I must say that it is my observation that relations between Danzig 
and Poland, daily becoming more happy, are very largely indebted to the 
assistance which has been had from the advisory opinions of the court. 

The twelfth advisory opinion of the court, relating to the boundary at 
Mosul, was given in very imminent and critical conditions. I was present 
in Geneva during the discussion of some of the earlier phases of that dispute. 
I was present also when the situation arrived at an impasse in Geneva and 
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when people were talking about the most serious consequences on every 
hand. Ina situation of that kind it is most important that the legal phases 
which jut out of a political background of a dispute may receive prompt 
attention. It was impossible to go further with the settlement of that dis- 
pute in August. In November, after the court had given its advisory opin- 
ion, negotiations were resumed, and in December a settlement was actually 
reached. 

The fourteenth opinion of the court related to the functioning of the 
European Commission of the Danube, one of our oldest permanent inter- 
national bodies. That opinion has not resulted in a final settlement of the 
dispute, but I was informed a few days ago that a basis for a settlement has 
been reached and is now in the course of being accepted with every prospect 
that it may soon be brought into force. Certainly the European Commis- 
sion of the Danube could not have continued to function without some 
authoritative settlement of the question of its jurisdiction over Gorlitz and 
Preibus. 

The fifteenth advisory opinion of the court related again to the relations 
between Poland and Danzig. 

The sixteenth opinion related to the functioning of the Mixed Commis- 
sion for the Exchange of Greek and Turkish populations, and it was immedi- 
ately followed by a settlement within the commission itself of difficulties 
which had embarrassed a continuance of its work. 

Now, I think we may say that this experience with the advisory opin- 
ions during a period of eight years warrants our drawing certain conclusions 
which ought to be based upon a knowledge of the facts and not upon a hypo- 
thetical surmise as to what an advisory opinion might be like. The experi- 
ence confirms the experience of certain American and English courts which 
have long given advisory opinions, and it shows that it is possible for a court 
of law to give advisory opinions without in any way changing its character 
as a court of law. There is no necessary departure from judicial standards 
in an application of law to concrete questions in which adjudication does not 
proceed to final judgment. 

A second thing that may be concluded, I think, is that in the present 
state of international affairs states may be willing to seek the aid of a court 
in the settlement of disputes in the form of advisory opinions when they are 
unwilling to submit themselves to the obligations attaching to a judgment. 
I heard from Mr. Root only two days ago that it took him and Lord Bryce 
more than a year to frame the questions to be submitted to arbitration in 
the North Atlantic Coast Fisheries Arbitration. It is a most difficult 
matter to say just how you will go before an arbitral tribunal, but I am 
afraid that the difficulty is not appreciated in many quarters. The device 
of advisory opinions is one way of escaping from the difficulty of framing an 
issue for the judgment of an arbitral tribunal. 

In the third place I think we may conclude that the advisory jurisdic- 





67 


tion of the court is a very great aid to the Council of the League of Nations 
in its service as an agency of international peace. In this period of eight 
years similar occasions have arisen in which an impasse in the Council could 
not be escaped in any other manner. A request for an advisory opinion is a 
most excellent way of gaining a little time. And how often have I heard Dr. 
Scott say that the gaining of time is one of the important matters in dealing 
with an international dispute? 

In the fourth place we may conclude, I think, that difficulties arising in 
the course of normal international codperation may frequently be resolved by 
resort to the court for an advisory opinion. And for my part I find it im- 
possible to know how the world is going to continue successfully the many 
agencies of codperation that have now been established unless we do have it 
possible to settle the legal questions bound to arise in the course of that 
coéperation in some authoritative manner. 

These conclusions might be expanded, but it is the contribution of the 
court to the maintenance of itself among nations which must be emphasized. 
If the whole record is considered I think it is possible to say that a larger 
contribution by the court to peace is made through its advisory opinions than 
through its judgments. The former deal with more acute disputes and more 
directly with the imminent relations of states. Of the sixteen judgments of 
the court, hardly one, with the possible exception of the Lotus case, has dealt 
with the sort of question which in the past has been likely to lead to war. 
Not one of the cases submitted to the court for judgment has been of a 
nature to produce a tense international situation in which public opinion was 
widely aroused. On the other hand, several of the advisory opinions have 
had as their subject-matter precisely the sort of questions which in the past 
have produced serious international friction. Through its advisory opinions 
rather than through its judgments the court has made its most direct and 
significant contribution to the maintenance of peace. 

May I say just one word then about the procedure in relation to ad- 
visory opinions? 

The question arises as to the nature of the vote in the Council of the 
League of Nations before any request for an opinion can be made. The 
question has not been answered. It may be the sort of question which it 
would be better to leave to experience to answer. How many questions 
could be put concerning the interpretation of the Constitution of the United 
States which no one could answer out of the text! Such questions, for in- 
stance as that of who is to determine the incapacity of a President so as to 
enable a Vice-President to proceed. Such questions we do not attempt to 
answer in advance, yet government seems to proceed without the necessity 
for our worrying about them. Similarly in the Council of the League of 
Nations certain questions ought to be left to the solution which will evolve 
from accumulating practice. For my part, if any solution of those questions 
has to be reached at this time, I think it would be nothing short of a tragedy 
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to require unanimity in the Council for a request for an advisory opinion, and 
I am delighted to see that in the proposals recently made by a committee at 
Geneva for revising the Covenant of the League of Nations it is being sug- 
gested that under the new Article 15 of the Covenant of the League the 
-Council may by a majority vote request an advisory opinion. I think it is 
most important that that result should be established, although the text 
now existing does not preclude the reaching of that result. In fact, it seems 
to me that the result is compelled by any examination of the experience 
to date. 

On the procedure to be followed by the court itself, once the request is 
received, there is no longer any question. The rules of court are very ex- 
plicit. Any state entitled to appear before the court—and this includes the 
United States, whether we are a party to the protocol or not—is at once 
notified of the request, and any interested state may submit its views upon 
the matter upon which an opinion is requested. If the question relates to a 
dispute between the two states of which only one has a national among the 
judges, then the other state may select a national judge to sit ad hoc in con- 
sideration of the opinion to be given. When the court’s deliberations are 
finished, its opinion is read in open court before it is communicated to the 
Council which requested it, precisely as it would be if it were a judgment. 

There has been a good deal of talk in this country about possible 
secrecy of the advisory opinions of the court. Such opinions have never been 
given, and the rules forbidding them will be embodied in the Statute itself if 
the pending amendments are adopted. But, aside from that, since 1833 the 
judicial committee of the Privy Council in England has had the power to 
give advisory opinions and there has never been a requirement that its ad- 
visory opinions be published before they are communicated to the 
authority requesting them. In 1924 the advisory opinion concerning the 
boundary of the Irish Free State was not published until some days after 
it was communicated to the authority of the British Government which 
requested the opinion. The Permanent Court of International Justice has 
assimilated the two kinds of jurisdiction it possesses, and the amendments 
now proposed will embody that assimilation in the statute itself. 

Then may I say just one word about the impression that seems to pre- 
vail in this country as to the legal effect of advisory opinions? 

One would suppose from the opinion of some of his friends that an ad- 
visory opinion is something far more sacredly binding even than a judgment. 
The statute provides that a judgment of the court has no binding force 
except between the parties and in respect of that particular case. An ad- 
visory opinion, on the other hand, has no binding force even between the 
parties. It is precisely what it purports to be—it is advisory. If it relates 
to a question it is not binding on any state, even if that state has appeared 
before the court. If it relates to a dispute, it is not binding even on the 
parties to the dispute even though they may have appeared before the court. 
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The moral weight which attaches to the opinion of the court merely because 
of its prestige is surely not to be feared by any state which would conduct 
its policy according to law. 

There seems also to prevail today a notion that the wide acceptance of 
the obligatory jurisdiction of the court will render less important the device 
of advisory opinions. Following the lead of Germany, numerous states 
have in the past year signed the optional clause of Article 36 of the statute 
of the Court. I think the number of states is now forty and the optional 
clause is in fact in force for twenty-six states, or was when I left The Hague 
afew days ago. But the obligatory jurisdiction of the court relates only to 
defined legal effects. Comparatively few international disputes are of that 
nature. Most disputes involve political considerations primarily and legal 
considerations secondarily. The legal differences are often difficult to state 
in precise terms, and even more difficult to isolate. If state A and state B 
have a dispute, state A might find it very difficult indeed to state a legal 
question on which they are at variance, which might be submitted to the 
court, even if both A and B have accepted the optional clause of the statute. 
So that I think the acceptance of this jurisdiction is not likely to obviate the 
necessity for frequent reference of disputes to the Council of the League of 
Nations, and the deliberations of the Council may require the aid of ad- 
visory opinions. On the whole I should say it was extremely doubtful 
whether a general acceptance of the optional clause will make resort to 
advisory opinions less frequent or less useful, and the optional clause will 
by no means replace this expedient for a peaceful settlement of an inter- 
national difficulty. 

In conclusion may I say that my study of the history of advisory opin- 
ions during these eight years seems to me to warrant conclusions which should 
dispel any doubt as to the usefulness of this function of the court and should 
answer any question as to the propriety of entrusting this function to the 
court. Maintaining strictly its character as a court of justice, the court has 
given its opinions in such a manner as to guard carefully their essentially 
judicial character. It has set limitations which mark the bounds beyond 
which it cannot be asked to go. The opinions themselves have proved to 
be of inestimable value in the pacific settlement of disputes and in facilitat- 
ing international codperation, and the record of eight years justifies our an- 
ticipation of a continued usefulness for the court as a supplement to other 
agencies of peace from an exercise of this function. 

The opinion is widely held in other countries that nothing should be 
done to prevent a continuance of this advisory competence of the court, 
and no country which has renounced war as an instrument of national policy 
should hesitate to share that opinion. 


The Presipent. Ladies and gentlemen, the questions treated at 
length in the papers of this morning are now open for discussion. 
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Mr. Houuis R. Bartzy. On question No. 1, I wish to say just a few 
words supplementing what was said by the author of that paper. He spoke 
about what was doing in the United States in the matter of extradition of 
criminals from one state to another state. I think he did not fully cover the 
field, because in recent years the Commissioners on Uniform State Laws have 
framed and approved a uniform extradition law to be accepted and enacted 
by the different states. Eight or ten states of the Union have adopted that 
uniform law and it is now being considered by the Legislature of Massachu- 
setts. Pennsylvania and Maine are among the important states which have 
adopted that law. In New York the grand jury is recommending the adop- 
tion of that law, and I think it has not yet been accepted by the New York 
Legislature. 

The point which is new in that law and which is inviting discussion is the 
one which was involved in this international question mentioned in paper 
No. 1, namely, a resident of Massachusetts being near the boundary line of 
New York, shoots a New York resident who is killed, and the crime clearlyis 
in the State of New York and the criminal is clearly in the State of Massa- 
chusetts. But the Massachusetts citizen is not a fugitive from justice. He 
has not been in the State of New York; he has always been in the State of 
Massachusetts. This new amended law provides that the Governor of New 
York may apply to the Governor of Massachusetts for the rendition of this 
Massachusetts resident to be tried in New York for the crime which was 
there committed. 

That is very similar to the question between Turkey and France. That 
uniform law I think is well considered and likely to be adopted in the United 
States quite generally, and we shall then have a body of law similar to this 
decision of the World Court. When I get back to Massachusetts I am going 
to call attention to this decision of the World Court as a reason why the 
State of Massachusetts should not delay longer in accepting the uniform law. 

The PresmiwenT. Any further discussion upon any of the questions 
raised in the papers of this morning? 

Miss Hore K. Toompson. Might I ask Professor Hudson through the 
chair how many of the advisory opinions deal with the construction or inter- 
pretation of a treaty? 

Professor Hupson. The question is how many of the advisory opinions 
interpret or construe treaties? 

Miss THompson. Yes. 

Professor Hupson. There are sixteen advisory opinions, and I think 
the answer is sixteen. 

Miss THompson. That is under Article 63 of the statute of the court, 
proceedings dealing with construction or interpretation of a treaty. In that 
case the judgment of the court is binding on all the states that intervene. 
Does not that apply to advisory opinions? It does not say advisory opin- 
ions; it simply says “‘ proceedings.” 
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The Presipent. Do not look at me, Miss Thompson. Professor 
Hudson is the victim. 

Professor Hupson. Does anyone have the statute of the court in his 
pocket? I have made it a rule not to talk about texts unless I have them 
before me. 

Miss THompson. I will wait until this afternoon. 

Professor Hupson. I have been handling the statute for a long time and 
I have never yet discovered a provision which is quite that which you quote. 

Miss THompson. Article 63. 

The PresipEent. If there is no objection, the dispute will be adjourned 
to some later period in the hope that, following the method of advisory opin- 
ions, it will be adjusted out of court. 

Any further discussion upon any of the questions raised? 

Mr. Epgar B. Turuineton. I would like to ask a question of Pro- 
fessor Hudson, and it is in view of his observation as to the bearing of various 
advisory opinions upon the development of international law. 

Inasmuch as a great many states that have no particular interest in a 
dispute may be interested in the question of international law that is in- 
volved, I wonder whether there is an opportunity given before the court 
in some fashion for states interested in the question of international law 
involved to make their views known on that question? 

Professor Hupson. Mr. President, I think the situation is this. Ifa 
matter is before the court for judgment a state not a party to a dispute may 
intervene, and the intervention could be put on the ground of the interest of 
that state in the development of a rule of international law which might be 
applied in that particular case. Poland has intervened in one case. 

If a matter is before the court for an advisory opinion the request for an 
advisory opinion is, as I stated, communicated to the governments of all 
states regardless of their position with respect to the protocol of the court. 
It is communicated to the government of the Union of Socialist Soviet 
Republics, it is communicated to the government of Egypt, it is communicated 
to the government of Turkey, it is communicated to the government of the 
United States, it is communicated to the government of Mexico, and to all 
other governments. Opportunity is given to those governments not to in- 
tervene, because a proceeding for an advisory opinion is not a proceeding in 
which there are parties, but an opportunity is given to them to furnish in- 
formation to the court which may guide the court in framing its advisory 
opinion, and the furnishing of information in all cases in the past has taken 
the form of submissions which are very similar to the submissions contained 
in the cases and counter-cases of states which are before the court for a 
judgment. 

The answer to Mr. Turlington is that I think ample opportunity is 
given to any state to state its views on the question of international law 
which may be involved. 
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The Presipent. Any further discussion? 

Professor Quincy Wricut. Mr. Chairman, just one minor point that 
I hesitate to speak of, not having a text before me. I understood Professor 
Hudson to say that certain amendments to the Covenant of the League pro- 
posed by a committee that has been meeting this winter suggests that under 
certain circumstances an advisory opinion might be requested by a simple 
majority. As I recall the text the committee did not say a simple majority 
but said less than unanimity, which might mean unanimity not counting 
the interested states. I have not the text before me but that is my recol- 
lection. 

The Presipent. In the absence of the text would you like to comment, 
Professor Hudson? 

Professor Hupson. Professor Wright and I may have seen different 
texts. 

The Presipent. Then, if there be no objection, the uniform text will 
be produced at a later meeting. 

Is there any further discussion? 

Mr. Jonn C.H. Wu. My question is also addressed to Professor Hud- 
son. It is this, whether it is always necessary to request advisory opinions 
in the name of a state. 

Suppose a national court has a certain international question to decide 
and it has some doubt upon the question, my question is whether it is al- 
lowed to the court itself to ask in its own name an advisory opinion from the 
international court, or whether it is necessary to go through the Ministry 
of Foreign Affairs. 

Professor Hupson. I think the answer to President Wu’s question is 
quite clear. The request for an advisory opinion must emanate either from 
the Council or Assembly of the League of Nations and cannot emanate from 
any other source. 

Mr. DreAx. May I ask as to the rule of unanimity? 

The PreswentT. The chair would hold that the question is involved in 
the paper. 

Mr. DeAx. If I remember correctly I do not think Professor Hudson 
can be right. I think it is unanimity except that the vote of the parties 
would not count. 

Professor WricHut. I was referring to the amendments proposed by 
the committee this winter. The proposal is that under certain circumstances 
advisory opinions can be asked by less than unanimity, according to my 
memory, and by a simple majority, according to Professor Hudson’s 
memory. 

The Present. In view of the failure of memory the chair would ask 
that all the documents be placed upon the table before the court without 
further discussion. 

Is there any further desire to inquire? 
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Mr. Baitey. I wish to supplement Professor Hudson’s statement 
about the usefulness of advisory opinions. Of course, it seems very strange 
to a resident of Massachusetts to hear all this objection made to advisory 
opinions. We have had them ever since the court was organized more than 
100 years ago, and sometimes the request for an advisory opinion comes once 
a year, sometimes three or four come in one year. A week ago our court 
rendered three advisory opinions at the request of the Legislature and de- 
partments of the state. And it is very interesting to see the questions that 
come to the court for an opinion. 

One of the important ones a week ago was whether the Legislature could 
pass a compulsory state automobile insurance requirement to be adminis- 
tered by statefunds. A very live question, involving very important private 
interests. And the court said, ‘‘ No, that goes beyond the right of the Legis- 
lature to do. That is interfering with the right of private contract.” So 
that just the settlement of that one question in that way saved no end of 
future trouble, because if that law had been enacted by the Legislature no 
end of trouble would have been caused, and it was in the beginning settled in 
that simple way to the satisfaction of everyone. 

I am reminded of a story. A young member of the Legislature of 
Massachusetts a few years ago thought that he might gain some distinction 
and framed a bill on some subject that he was interested in, and he put a final 
clause in this bill, ‘“‘This bill, if enacted by the Legislature, shall not be de- 
clared unconstitutional by the Supreme Court.” 

The Presipent. Is there any further discussion? 

Professor Hupson. Mr. Chairman, I am delighted to hear this testi- 
mony from Mr. Bailey as to the usefulness of advisory opinions in Massa- 
chusetts which has had them, I believe—Mr. Bailey will correct me—since 
1780. But I would like to call attention to one decided improvement in 
procedure which has been made by the Permanent Court of International 
Justice. In Massachusetts if a request for an advisory opinion is before the 
Supreme Judicial Court, the court will not hear argument on that request 
from anybody. It will not receive a statement of views from any interested 
person. It does not even hear argument on behalf of the Commonwealth. 
The only way that a lawyer in Massachusetts can get his views before the 
Supreme Judicial Court, so that they may be considered in connection with 
the formulation of the advisory opinion, is to publish an article in a legal 
periodical and then send a copy of the legal periodical to all members of the 
Bar, hoping that it will filter through to the court. 

The Permanent Court of International Justice, on the other hand, gives 
opportunity to every government to state its views to the court before it 
gives an advisory opinion. 

Mr. Bartry. I do not wish to be on the floor too much, but I wish to 
enlighten Professor Hudson. Some years ago, about 1912 or 1913, a ques- 
tion came up under the Workmen’s Compensation Act, and I happened to be 
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on a committee working on that, and the court was asked by the Legislature 
whether it could have an optional workmen’s compensation act, or must it 
be compulsory, uniform. I wanted the court to go right, and there was cer- 
tain printed matter which I thought the court ought to have the assistance 
of. I talked to the clerk and said, ‘‘What shall I do?”” The clerk said, “Of 
course, the court does not invite any printed matter, but if you should hap- 
pen to leave that here in the office it might possibly get to the court.” 

Mr. Joun Nicotson. I would like to ask Mr. Bailey what is the status 
of an advisory opinion that is rendered by the Supreme Court of Massachu- 
setts in the field of res judicata when subsequent cases arise which may in- 
volve the constitutionality of the act which the court may in an advisory 
opinion have declared to be proper and constitutional? 

Mr. Bartey. The court then forgets its opinion. The matter is heard 
de novo as if there had been no such opinion. That is well understood by the 
bar and the court, and no trouble arises in that way. It has no binding ef- 
fect on any litigation that later comes before the court. 

Mr. Nicotson. What is its value then, sir? 

Mr. Baitey. The value is that the Legislature, as I have just stated a 
moment ago, in getting the opinion that that particular law will be uncon- 
stitutional, do not enact it. That is very, very important. 

Mr. Howarp THAYER Kinessury. I should like to put to Professor 
Hudson exactly the same question with respect to the Permanent Court of 
International Justice as has just been put to Mr. Bailey with respect to the 
court of Massachusetts, if there have been any of the questions in which the 
court has pronounced an advisory opinion that have come up again in an 
actual dispute between parties and, if so, what effect the court has given to 
the previous advisory opinion. 

Professor Hupson. The precise question of the advisory opinion has 
never been before a court for judgment, but the questions involved in the 
matters subject to judgment have borne certain resemblance to matters sub- 
mitted for advisory opinion, and the court has in several instances cited its 
own advisory opinion. 

Professor Wricut. I want to ask Mr. Bailey whether in a later litiga- 
tion which involved the point previously passed upon in an advisory opinion 
of the court in Massachusetts, attorneys would cite the advisory opinion as 
they might cite any other precedent to the court. 

Mr. Bartey. I never heard the question raised against giving the 
court any help in a litigated case, even if it is an advisory opinion. But the 
court says that is not a binding opinion, so the case will be heard on its 
merits when it comes to the court in a litigated case. 

Professor CHarLes G. Fenwick. The function of conciliation as a 
method of settling disputes has been discussed by us from every angle, but I 
was impressed today by the light thrown upon it by Professor Hudson when 
he referred to the fact that the advisory function of the court gave an op- 
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portunity to have questions submitted to the court for an opinion under cir- 
cumstances when it would not be probable that the same question would be 
presented for a decision. I should like to ask Professor Hudson, therefore, 
whether there has been any consideration by the court or by publicists in 
Europe of permitting two nations which had a dispute between them, and 
which were not ready to submit it for a decision, to submit the question for 
an advisory opinion, and thus use the court very much as a conciliation com- 
mission? 

Professor Hupson. Mr. President, I think there has been little con- 
sideration which has come to my notice of the possibility of permitting direct 
access to the court by states, in the circumstances mentioned, for an ad- 
visory opinion. It is a very simple matter for two interested states to go to 
the Council of the League of Nations, asking the Council to request an ad- 
visory opinion. That is what was done in the most recent case between 
Greece and Bulgaria; both governments, being dissatisfied with the func- 
tioning of the Greco-Bulgarian Exchange of Populations Commission, for- 
mulated their views of the question before the Commission and went to the 
Council of the League of Nations asking that the Council should not con- 
sider the question itself in any way but should merely pass on their differ- 
ences to the court for an advisory opinion. In fact, that is what was done 
also in the Tunis-Morocco dispute between Great Britain and France; for 
although the original communication to the Council of the League of Nations 
did place the dispute before the Council, the parties never had any intention 
of arguing the question before the Council. The British Government took 
the action as a step in its negotiations with the French Government when 
those negotiations had reached an impasse outside. And the British and 
French Governments asked that the Council request an advisory opinion 
with reference to the subject-matter of their dispute. 

The possibility that Professor Fenwick envisages I think is one that 
ought to be considered. I think it has not been considered because of the 
facility with which two states may go through the Council of the League of 
Nations to get an advisory opinion. 

Professor Fenwick. I hope Mr. Bailey will not press too far his 
analogy of Massachusetts opinions with a view of strengthening a similar 
function of the World Court, because when he comes to citing the advisory 
opinion of the Massachusetts court with regard to a compulsory insurance 
law, his instance furnishes a very conservative, even reactionary, attitude of 
the court towards the law. To think that in 1930 the Legislature cannot in 
its own discretion pass such a law! Besides, the analogy of advisory opin- 
ions asked by a legislature of a court is not helpful in international relations. 
In the particular case I think, sir, your court was benighted. 

Professor Hupson. Mr. President, may I simply say in reply to Pro- 
fessor Fenwick that it seems to me that the experience of Massachusetts since 
1780, for a period of one hundred and fifty years, ought to have proved quite 
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conclusively on our continent that a court may give advisory opinions with- 
out losing its character as a judicial tribunal. It is not merely confined to 
Massachusetts. It is an experience that is shared in at least ten other States, 
and the device of advisory opinions has recently been adopted in several of 
our States, notably, in Alabama, Oklahoma and New Jersey. Moreover, 
the consultation of judicial tribunals by government authorities aside from 
formal advisory opinions has grown apace in recent years in the United 
Kingdom of Great Britain and Northern Ireland, and if one will turn to the 
pages of the most recent Law Quarterly Review he will see a most excellent 
discussion of a debate on the subject in the House of Lords. 

I think, therefore, one may conclude that there has been a good deal of 
smoke about advisory opinions without very much fire being behind the 
smoke, when people have insisted that the giving of such opinions in any 
way modifies the judicial character of a tribunal. 

Mr. Nicotson. Mr. President, may I ask another question? It is 
whether at any point in the records pertaining to the League of Nations or 
World Court there is any entry indicative of the fact that advisory opinions 
will not be treated as precedents for the guidance of the World Court? 

Professor Hupson. Well, Mr. President, the statute of the Court 
expressly provides that a judgment is not binding except as between the 
parties to the actual case before the court and with respect to that particular 
case. A judgment of the court is not binding. In other words, the doctrine 
of stare decisis is rejected by the statute of the court with respect to judg- 
ments. If it is rejected with respect to judgments, how much more is it 
rejected with respect to advisory opinions? 

The Presipent. I would like to be permitted, without stepping be- 
yond the province of the chairmanship, to state that in the experience which 
I have had with the Society from the moment of its early appearance to the 
present date, there has never been such a large attendance at a morning ses- 
sion. I think this augurs well for the 25th year of its existence. Exactly 
25 years ago the organization of this Society was effected at Lake Mohonk; 
it has continued for well nigh a quarter of a century, and if I may judge by 
the age of those who have taken part in the discussion, with a few—not tri- 
fling, but notable—exceptions, it has renewed our years of greatest triumph 
in the process of renewing its youth. 

I would like to say a word, if I might, about the advisory opinions. In 
an experience in international affairs running somewhat over a generation, I 
have sometimes been credited or discredited with international opinions, or 
theories, or articles, or clauses, with which I had nothing to do. Let me call 
attention to one with which I had something to do. I was a member of the 
drafting committee having in charge the original plan of the present statute 
of the Permanent Court of International Justice, and I have it to my credit, 
or discredit, of insisting upon the inclusion in the plan of advisory opinions. 
In view of that fact I should like to say that the experience of the past eight 
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years has confirmed in every way the opinion which I then had. And I 
would like to add to that one or two or three simple observations. 

In the organization of the world there can be nothing in my opinion 
more helpful than to have at the disposition of nations, directly or indirectly, 
a means of submitting to a tribunal a question of law in order to have it 
ascertained whether it exists or whether it may be applied. In such a case, 
it may be considered to perform the functions of an international ministry of 
justice. In the second place, if facts may be submitted to a commission of 
inquiry for investigation and report, which, when found, would have no in- 
fluence upon the parties, I cannot see why disputed questions of law might 
not be submitted to a court of justice for investigation and report, the report 
not being binding upon the parties. And, lastly, I am bold enough to reply 
to the question put as to the value of advisory opinions. We know that ad- 
vice sometimes, if not always, is followed in our individual relations. In- 
deed, we know that it is sought from those who are in a position to give it, and 
that it often keeps individuals taking it within the bounds and within the lines 
of reason. It seems to me that no institution is better calculated to create 
a tendency on the part of nations to act within the lines of law and to pre- 
serve the peace which exists than an institution whose advice can be sought. 

The judgment of a law court is not an adequate measure of its influence 
in the community. The thought that resort can be had to it, or will be had 
to it, has a tendency to induce the reaching of a settlement which the parties 
may consider in their interest; and I venture the assertion that for every case 
decided by a court of justice, many and many cases have been decided be- 
yond the court room to the satisfaction of the parties and, indeed, preserving 
the atmosphere of peace which should exist in every community worthy of 
the name. Therefore, I consider as one of the great agencies of peace and 
good understanding the attribute, quality, faculty, call it what you will, of 
the Permanent Court of International Justice to render advisory opinions, 
allowing the action to be taken upon them to depend upon the weight to be 
attached to the judgment, the advice and the reasoning upon which they are 
based. And I hope that nothing may be done in the future to weaken the 
power of the court to accept jurisdiction and to grant its advice in cases 
properly submitted to it. 

And, lastly, it seems to me inexplicable that the judicial nature of a 
court of international justice should be questioned if it takes up and considers 
an advisory opinion, when the English courts of justice are in the habit of so 
doing, courts and procedure from which we in this western part of the world 
have derived our ideals and our practice in matters judicial, and when we 
remember that in this country of ours from the very beginning to the present 
day an advisory opinion has not seemed to question the judicial nature of 
courts established in some of our older states, and that indeed at the present 
time courts which have not previously possessed the right to render advisory 
opinions are being vested with the right. 
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I hope you will excuse these observations from the chair, but the matter 
is one that interests very deeply the members here present, and I wish here 
to confess in this public manner my belief in the usefulness of this function 
and the hope that it will not be questioned or minimized. And with these 
remarks I should like to say, barring the last intervention, that both the 
written papers and the oral discussion have been upon a plane which must 
cause a sense of pride to those who have watched the Society from its first 
inception to the position it now holds in the international community. 

Ladies and gentlemen, the session is now adjourned until this evening at 
8:30. 

(Whereupon the meeting was adjourned until 8:30 o’clock p. m.) 





THIRD SESSION 
Thursday, April 24, 1930, at 8.30 o’clock p. m. 


The President, Dr. Jamzes Brown Scott, presiding. 

The Presipent. Ladies and gentlemen, the subject for discussion this 
evening is neutrality and neutral rights following the Pact of Paris for the 
Renunciation of War. The first speaker of the evening is Mr. Quincy 
Wright, Professor of Political Science, University of Chicago. 


NEUTRALITY AND NEUTRAL RIGHTS FOLLOWING THE PACT 
OF PARIS FOR THE RENUNCIATION OF WAR 


By Quincy WRIGHT 
Professor of Political Science, University of Chicago 


A great deal has been written in reference to the moral and historical 
significance of the Pact of Paris upon the policy of neutrality as practiced in 
the past. I propose to limit the present discussion to consideration of the 
legal consequences of this treaty, and specifically to attempt an answer to 
the following question: In case of a future war between two states parties 
to the Kellogg Pact, what course of policy will legally be open to the 
United States also a party to that Pact? 

Inevitably, one or both of the belligerent Powers would be acting in 
violation of the Pact. One, and perhaps both of them, must have under- 
taken to ‘‘settle or solve a dispute or conflict of some nature or of some origin 
by other than pacific means.”’ Or putting it the other way, it would be in- 
conceivable that neither of them had used war as an instrument of national 
policy. There must be at least two parties to a war, and in law one or both 
of them must have intended war. A state of war can not, in legal contem- 
plation, flow from accident or negligence. It exists only after one or more 
states have indicated an intention to make war by some overt act.'! If one 
belligerent is really using war in individual or collective defense, the other 

1A. D. McNair, ‘‘The Legal Meaning of War and the Relation of War to Reprisals,”’ 
Transactions of the Grotius Society, 1925; M. O. Hudson, ‘‘The Duration of the War be- 
tween the United States and Germany,’”’ Harvard Law Review, 1926, XXXIX, 1021; 
Wright, ‘‘Changes in the Conception of War,” American Journal of International Law, 
October, 1924, XVIII, 758-9. Such an expression of intention, though a fact of legal sig- 
nificance, has been treated apart from applicable treaties as the exercise of a power unregu- 
lated by law. The peace conference commission on responsibilities seems to have stated 
the accepted doctrine and practice when it wrote, ‘“‘a war of aggression may not be considered 
as an act directly contrary to positive law.” 66th Congress, Ist sess., Senate Document, 


106, pp. 329, 336, and Wright, American Journal of International Law, XVIII, 756-757; 
XIX, 83 et seq. 
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must be using it for aggression. If one is really using war to remedy a 
wrong, the other must be using it to support a wrong. If one is really using 
war in pursuit of treaty obligations, the other must be using it in violation 
of treaty obligations. If one is really using war in pursuance of a regional 
understanding recognized by international law, the other must be using it in 
violation of a regional understanding recognized by international law. I do 
not say that it would always be easy to determine which belligerent is in the 
right and which in the wrong, and quite possibly both would be in the 
wrong. But under the Kellogg Pact, even if full weight is given to all the 
interpretative notes, both can not be in the right 
This means that a right of the United States as a party to the Kellogg 
Pact will be violated by any future war among states parties to that pact. 
The Pact gives to each party, not merely a right that it will not be the victim 
of a war, but a right that every party shall renounce war as an instrument 
of national policy and shall settle its controversies only by peaceful means. 
Each party owes a duty to every other party not to settle any disputes by 
war. Fifteen years ago, Elihu Root made a notable address, as President of 
this Society, in which he said, 
We are familiar with the distinction in the municipal law of all 
civilized countries, between private and public rights and the remedies 
for the protection or enforcement of them. Ordinary injuries and 


breaches of contract are redressed only at the instance of the injured 
person, and other persons are not deemed entitled to interfere. It is no 


concern of theirs. On the other hand, certain flagrant wrongs the 
prevalence of which would threaten the order and security of the com- 


2 David Hunter Miller, The Peace Pact of Paris, N. Y., 1928, p. 126. Ina white paper 
of December 12, 1929, the British Government stated that ‘‘the effect of these instruments 
(the League of Nations Covenant and the Peace Pact) is to deprive nations of the right to 
employ war as an instrument of national policy and to forbid states which have signed them 
to give aid and comfort to an offender. . . . As between members of the League there can be 
no neutral rights because there can be no neutrals.”” This statement referred to the effect 
of participation in both instruments, but the British Government had made clear its under- 
standing that the Pact went further than the Covenant in forbidding resort to war when it 
proposed amendment of the Covenant at the 10th Assembly, September, 1929. This 
initiative resulted in an Assembly resolution declaring it ‘desirable that the terms of the 
Covenant of the League should not accord any longer to members of the League a right to 
have recourse to war in cases in which the right has been renounced by the provisions of the 
Pact of Paris” and inviting the Council to appoint a committee to frame a report as to 
amendments in the Covenant ‘‘necessary to bring it into harmony with the Pact of Paris.” 
This committee was appointed and reported on March 5, 1930, amendments to the preamble 
and Articles 12, 13, and 15 of the Covenant. The significance given to the Pact by this 
committee is illustrated by the amendment to the preamble of the Covenant which pro- 
posed to substitute for ‘by the acceptance of obligations not to resort to war” the phrase 
“by accepting the obligation not to resort to war.” Lord Cecil stated in 1928 that the 
Covenant implied that it is no longer ‘lawful for one nation to make war on another at its 
own will and pleasure” and commended President Coolidge’s proposal, then pending, that 
“‘war as an instrument of national policy should be removed” if it was intended to extend 
this proposition to the United States. The Way of Peace, New York, 1929, p. 207. 
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munity are deemed to be everybody’s business. If, for example, a man 
be robbed or assaulted, the injury is deemed not to be done to him 
alone, but to every member of the state by the breaking of the law 
against robbery or against violence. Every citizen is deemed to be in- 
jured by the breach of the law because the law is his protection, and if 
the law be violated with impunity, his protection will disappear. . . . 
Up to this time breaches of international law have been treated as we 
treat wrongs under civil procedure, as if they concerned nobody except 
the particular nation upon which the injury was inflicted and the nation 
inflicting it. There has been no general recognition of the right of other 
nations to object. . . . If the law of nations is to be binding, if the deci- 
sions of tribunals charged with the application of thatlaw tointernational 
controversies are to be respected, there must be a change in theory, and 
violations of the law of such a character as to threaten the peace and 
order of the community of nations must be deemed to be a violation of 
the right of every civilized nation to have the law maintained and a legal 
injury to every nation. 

I submit that, with respect to the use of war as an instrument of na- 
tional policy or for the settlement of disputes, the Kellogg Pact has wrought 
this change in theory for the United States, Soviet Russia, Turkey, Mexico, 
Egypt and Afghanistan, as Articles 10, 11, and 12 of the League of Nations 
Covenant had already wrought it for most of the other states of the world 
ten years ago. Wars of aggression under these instruments are no longer 
moral offenses against the victim alone, but legal offenses against every 
state party to these multilateral treaties.‘ 

Thus on the outbreak of war, among parties to the Pact, which 
means substantially all future international wars, the rights of the United 
States will have been violated. What will the United States do 
about it? 

It is clear that the Kellogg Pact imposes upon it no duty to do anything. 
If it wishes, it may let the legal injury it has suffered through the breach 
of peace pass unnoticed and remain aloof from the war. I will not say re- 
main neutral, because I am not sure that it can, but at any rate, so far as the 
Pact is concerned, it may remain aloof. 

It is also clear that the United States has the right to take suitable 
measures to redress the injury it has received if it wishes. The statement 
in the preamble of the Pact that violators ‘‘should be denied the benefits 
furnished by. this treaty’’, not to mention the interpretive notes exchanged 
before signature, give ample evidence of this. Such measures might take 


3 Proceedings of the American Society of International Law, 1915, pp. 7-9. 

4 Miller, op. cit., p. 128, 130, 134; Morton D. Hull, Address in U. 8S. House of Repre- 
sentatives, January 8, 1930. The juridical difference between a bilateral and a multilateral 
treaty renouncing war was discussed in the French note of March 30, 1928, The General 
Pact for the Renunciation of War, Text of the Pact as signed, Notes and other Papers, 
Washington, 1928, p. 16. Practice suggests that even under customary international law, 
states have a legal interest entitling them to protest or even intervene to prevent or punish 
gross violations of the rights of third states. Infra., note 12. 
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the form of diplomatic pressure, such as that exercised by Secretary Stimson 
in connection with the Russo-Chinese hostilities in Manchuria last fall. 
They might take the form of Pacific blockade, embargo or other measures 
short of war; or they might even take the form of war, itself. I repeat that 
in the case of the United States, the question of what measures it should 
take, or even whether it take any measures at all, is a question for its own 
discretion, but that it undoubtedly has the right to take such measures 
against the violator of the Pact. 

If this right to act against the violator of the Pact exists for the United 
States, it of course exists also for the other parties to the treaty; and for those 
who are members of the League of Nations, action is not only a right, but 
in most cases (in all, if the amendments to the Covenant proposed last month 
are accepted) it isa duty. They would generally be obliged to put the em- 
bargo and blockade measures contemplated by Article 16 of the Covenant 
into effect against the violator of the Pact. This procedure was well known 
at the time the Pact was negotiated and was specifically drawn to our atten- 
tion during the negotiations. In reply, Secretary Kellogg, in his note of June 
23, 1928, repeating his address before this Society in April, 1928, pointed 
out that violation of the Pact would ‘‘automatically release the other parties 
from their obligation to the treaty breaking state.’’ This is susceptible of 
the interpretation that the other parties would not be released from their 
obligation to refrain from war owed to the other parties. The French note of 
March 30, however, had insisted specifically that the Pact could not “be 
substituted for or prejudice in any way, previous obligations contained in 
international instruments such as the Covenant of the League of Nations, 
the Locarno agreements, or treaties guaranteeing neutrality whose character 
and scope can not be modified thereby.’ In the note referred to, Mr. Kel- 
logg recognized explicitly that there was no inconsistency between the Pact 
and these instruments, in so far as the sanctions of the latter only became 
operative with respect to a state which had also violated the Pact, and agreed 
to incorporate in the preamble of the Pact the principle that violators would 
be denied its benefits. Thus by ratifying the Kellogg Pact, we seem to have 
recognized the right of League Members to carry out the measures con- 
templated in existing treaties against violators of the Pact.® 

It has, however, been pointed out by Sir Austen Chamberlain in the 
memorandum rejecting the Geneva protocol and in subsequent addresses, 
that the procedure contemplated by Article 16 cannot be carried out in 
full compatibly with the rights of neutral trade traditionally asserted by the 
United States. The same conclusion has been implied by several League of 


5 General Pact, etc., pp. 17-18, 37. Miller writes that the Pact means ‘‘that the sanc- 
tions of Article 16 of the Covenant have behind them the moral acquiescence of the United 
States” (op. cit., p. 132) and Borchard insists that by it ‘‘we recognize the legality of League 
wars and Locarno wars.” (The Multilateral Pact for the Renunciation of War, Address at 
Williamstown, August 22, 1928.) 
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Nations memoranda and the conclusions of a number of jurists. Article 16 
requires members of the League ‘“‘to subject the covenant breaker to the 
severance of all trade or financial relations” and ‘‘to prevent all financial, 
commercial, or personal intercourse between the nationals of the covenant 
breaking state and the nationals of any other state,-whether a member of the 
League or not.’”’ There is no limitation to contraband goods, nor to effective 
blockade, but a sweeping requirement that all financial and personal inter- 
course of the covenant breaker and its nationals be prevented with every one. 
This seems to oblige League members to take measures against trade and 
intercourse with the Covenant breaker beyond those permitted by the tra- 
ditional law of neutrality, even with its most modern extensions of commer- 
cial blockades and continuous voyages; yet, in view of its ratification of the 
Kellogg Pact, it is difficult to see how the United States could legitimately 
protest if these measures operated against American ships bearing cargoes 
or loans to the government or any national of the Pact-violating state.’ 

It also seems, that even if the United States should consider that some 
measures taken by the League states went beyond the legitimate require- 
ments of the occasion, or were directed against a state which had not really 
violated the Pact, it would be obliged to confine its action to diplomatic pro- 
test, or other peaceful procedure, unless, indeed, it thought the measures 
undertaken were so serious as to amount to war in violation of the Pact. 
The United States has agreed with practically all the states of the world that 
it will not settle its disputes with them by other than peaceful means, thus it 
could hardly indulge in measures of armed neutrality or of convoy to protect 
claims which it might have. Consequently it is believed that the rights of 
neutral trade, traditionally claimed by the United States, have been elimi- 
nated with respect to violators of the Pact. 

What of the duties of neutrality? Clearly the United States would not 
be obliged to allow war vessels of the Pact violator to sojourn in its ports for 
twenty-four hours nor to allow merchant vessels of that state to trade with 
it? Under the Pact we are entitled to take appropriate measures to redress 
the wrong done to us by the Pact violator, and these measures might take 


6 Address of Sir Austen Chamberlain, League of Nations Council, March 12, 1925, 
Monthly Summary, V, 86-87. See also statement by Sir Austen reprinted in New York 
Times, March 23, 1930, p. 6; Report of the Secretary General on the Legal Position arising 
from the Enforcement in time of Peace of the Measures of Economic Pressure indicated in 
Article 16 of the Covenant, May 17, 1927, L. of N. Publications, Legal, 1927, V, 14, p. 83, 
reprinted in International Conciliation, September, 1928, No. 242, pp. 430-431; Malbone 
W. Graham, “The Effect of the League of Nations Covenant on the Theory and Practice 
of Neutrality,’ California Law Review, July, 1927, XV, 359; George Cohn, Neutralité et la 
Societé des Nations, in Munch, Les Origines et L’Oeuvre de la Societé des Nations, II, 155; 
Wright, “‘The Future of Neutrality,’ International Conciliation, September, 1928, No. 
242, p. 367. 

7See Report of Secretary General, op. cit., p. 88; International Conciliation, No. 242, 
p. 371; Miller, op. cit., p. 132. 
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the form of an embargo of war supplies as contemplated by the Capper reso- 
lution, or a withdrawal of the usual privileges of belligerent warships in 
neutral ports. Suppose however, these measures were applied against the 
Pact violator and not against his enemies. That would be a breach of neu- 
trality, as defined in the Hague Conventions. The essence of that neutrality 
is absolute impartiality, and a breach would render the United States, on the 
principle of the Alabama award, liable to pay reparation after the war. It 
is believed, however, that under the Pact, such partiality is permissible. 
The Pact breaker would have no claim against any other signatory of the 
Pact for failure to observe the impartiality traditionally required by the law 
of neutrality.’ 

Similarly the traditional duty of neutrals to abstain from all direct aid 
to belligerents would not apply with reference to the victims of aggression. 
The United States would be free to open its ports in full to the use of the 
state or states codperating against the Pact violator if it wished. We thus 
come to the conclusion that by ratifying the Kellogg Pact, the United States 
gave up the rights of neutral trade with violators of the Pact and was relieved 
of the duties of neutrality for the benefit of such states, and furthermore that 
in every future war one or more of the belligerents would inevitably be a 
violator of the Pact. 

If this is correct, what has become of the status of neutrality? Neutral- 
ity is of course used in a popular sense to mean non-participation in active 
war. In that sense, all degrees of benevolent or malevolent neutrality are 
possible.? But in the legal sense with which we are here concerned, neutral- 
ity means much more than non-participation. It means impartiality be- 
tween belligerents. ‘‘The fundamental idea of modern neutrality,” writes 
Professor A. Pearce Higgins, after tracing the practice since the Middle 
Ages, “‘is that states which are not parties to a war must refrain from giving 
assistance to the belligerents and must observe complete impartiality.” Im- 


8On the Capper and other resolutions see Chamberlain, International Conciliation, 
June, 1929, No. 251, p. 290, and on “partiality,” see Wright, “‘The Future of Neutrality,” 
op. cit., pp. 367-372. 

* It is in this sense that the possibility of neutrality of the British dominions in wars 
to which Great Britain is a party has been discussed. See C. D. Allin, ‘‘ Proposals for the 
Neutrality of the British Colonies,” Political Science Quarterly, September, 1922, XX XVII, 
415-439; “Colonial Participation in Imperial Wars—aAustralasia,” Bulletin of the Depart- 
ments of History and Political and Economic Science in Queen’s University, Kingston, On- 
tario, August, 1926, No. 52. Noel Baker thinks the Dominions might be ‘passively 
belligerent” though they could not be “legally neutral” if Great Britain were at war, The 
Present Juridical Status of the British Dominions in International Law, London, 1929, pp. 
331-341. “Legal neutrality” is distinguished from “historic,” ‘partial,’ ‘‘imperfect,”’ 
“qualified,” ‘‘neutrality” or ‘‘partiality” in Wilson and Tucker, International Law, 8th 
ed., 1922, p. 299; Naval War College, International Law Documents, 1917, 224; Message du 
Conseil federal & lV Assemblée federale concernant la question de U’accession de la Suisse 4 la 
Societé des Nations, August 4, 1919, pp. 43, 66, 234-236; Cohn, op. cit. p. 184; Wright, “The 
Future of Neutrality,” pp. 366, 369; Graham, op. cit., p. 372. 








85 


partiality is emphasized as the essence of legal neutrality by Hall, Oppen- 
heim and most other writers and the preamble of the XIII Hague Conven- 
tion of 1907 declared that neutral Powers have ‘‘an admitted duty to apply 
these rules impartially to the several belligerents.”’ “Costa Rica,” 
writes Professor George Grafton Wilson, ‘‘stating on April 12, 1917, a year 
before declaring war against Germany, that it would permit the use of its 
waters and ports for war needs by the American navy, could not legally claim 
to be neutral.’’ 

A little reflection will make it clear that this impartiality in the presence 
of violence, required by the nineteenth century law of neutrality, is a prin- 
ciple which can logically exist only under conditions of complete or partial 
anarchy. In primitive civil societies men could be neutral in the presence of 
violence and leave the injured party to his own revenge or to the revenge of 
his blood relatives, but as Solon, the Greek legislator, realized over two 
millenniums ago, ‘‘that commonwealth is best administered in which any 
wrongs that are done to individuals are resented and redressed by the other 
members of the community as promptly and as vigorously as though they, 
themselves, were personal sufferers.”” When Christian Europe looked upon 
itself as a unified community during the Middle Ages, the notion of neutrality 
was non-existent, and even when the medieval conception of European unity 
had disintegrated before the Renaissance idea of state sovereignty, it was 
considered according to Grotius ‘‘the duty of those who stand apart from a 
war to do nothing which may strengthen the side whose cause is unjust or 
which may hinder the movements of him who is carrying on a just war; and 
in a doubtful case, to act alike to both sides.”” The modern idea of legal 
neutrality, developed in the eighteenth and nineteenth centuries, departed 
from this by abandoning the attempt to distinguish between the just and the 
unjust sides in wars, thus considering all wars in the doubtful class where 
impartiality was enjoined." 

The twentieth century, however, has witnessed a new effort of the family 
of nations to organize itself for the prevention of violence. The first feeble 
attempts to give effect to the theory envisaged by Solon and Secretary Root 
are to be found in the Hague Convention for the Pacific Settlement of 
International Disputes, which conferred upon “‘ Powers stranger to a dispute 
the right to offer good advice or mediation even during the course of hostili- 
ties” and declared that ‘‘the exercise of this right can never be regarded by 
one or the other of the parties in conflict as an unfriendly act.’”’ There has 

10 Higgins, Cambridge History of the British Empire, I, 553; Hall, International Law, 
8th ed., p. 93; Oppenheim, International Law, 3rd ed., p. 400; Wilson and Tucker, Inter- 
national Law, 8th ed., p. 299; Wright, ‘‘The Future of Neutrality,” pp. 353, 360, 373 et seq. 

11 Plutarch, Solon, sec. 18, quoted in Grotius, De Jure Belli ac Pacis, I, c. 5, sec. 2; Ibid., 
III, c. 17; Walker, History of the Law of Nations, I, 136; Holland, Studies in International 
Law, 40-58; Higgins, in Cambridge History of the British Empire, I, 189; Wright, ‘‘ Effects 
of the League of Nations Covenant,” American Political Science Review, November, 1919; 
XIII, 557; ‘‘The Future of Neutrality,” 360-367. 
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been some practice under this, as by President Roosevelt in taking steps 
which led to the Portsmouth conference which ended the Russo-Japanese 
war. Even before the Hague convention there had been occasional incidents 
in which third parties had asserted rights in a dispute, as that alluded to by 
our President last night when France, Austria and Prussia protested the 
American seizure of the British vessel Trent during the Civil War.” 

Under the Covenant the principle is more definitely established by recog- 
nizing that every war or threat of war is a concern of the whole world, and 
that members of the League can not be neutral, but must take effective 
action to safeguard the peace and if war develops must give moral, if not 
physical, support to the victim of aggression as there defined, and to the 
police forces which go to his assistance."* The United States has hesitated 
to undertake the burdens of a policeman, at least outside of the Caribbean 
area, but as a party to the Kellogg Pact it has committed itself to resenting 
the use of war as an instrument of national policy and the settlement of dis- 
putes by violent means, anywhere. As a consequence, it has recognized 
the legitimacy of existing coéperative arrangements for preventing such 
conduct, and the impropriety of perfect neutrality in the presence of such 
occurrences. 

In the new situation it would appear that if the terms war and neutrality 
are retained at all as terms of international law, their significance will be 
greatly changed. What has heretofore been called an act of war, becomes 
under the Pact either a criminal breach of the peace, an act of self-defense or 
an act of international police. As the legal consequences of each would be 
very different, the situation of states engaged in these different acts should 
no longer be characterized by the common term, war. Similarly what has 
heretofore been called neutrality becomes the situation of states, not actively 
engaged in illegal violence or its suppression, but bound, to paraphrase 
Grotius, ‘‘to do nothing to strengthen the side” of the pact breaker, “or 
which may hinder the movements” of his adversaries. Such a situation 
conforms more to the idea of “ partiality” than of neutrality. It is believed 


2 Text writers and the practice of intervention in the presence of gross inhumanity or 
danger to general political stability, as by the ‘‘Holy Alliance” and the ‘‘concert of Europe” 
suggests that third states under general international law might claim a legal interest in case 
certain gross violations of international law were immediately pending or consummated. 
See Wright, ‘‘The Outlawry of War,’’ American Journal of International Law, January, 
1925, XIX, 93-93, especially footnotes, 72, 75, 82. 

13 The League in practice has emphasized the preventive measures in Article 11 rather 
than the punitive measures in Article 16. The former require the Council immediately to 
recall to both belligerents their obligations under the Covenant, to insist that both stop 
firing, and to supervise the retirement of the forces of both behind established boundaries. 
This procedure avoids any necessity of distinguishing between the aggressor and the victim 
until the immediate danger of war is averted. This question may be later deliberated upon 
in claims for damages. See T. P. Conwell-Evans, The League Council in Action, Oxford, 
1929, Part II. 
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that the rights and duties of states in a condition of “partiality” might well 
engage the attention of jurists, particularly in the United States." 


The Presipent. The second and the concluding paper on the subject 
will be delivered by Mr. Clyde Eagleton, Professor of Government, New 
York University. 


NEUTRALITY AND NEUTRAL RIGHTS FOLLOWING THE PACT 
OF PARIS FOR THE RENUNCIATION OF WAR 


By CiyprE EaGLEeToNn 


Professor of Government, New York University 


Neutrality, as a concept of international law, is comparatively recent. 
It was unknown in ancient days—‘“‘ Romanos aut socios aut hostes”’; and to the 
founders of international law the doctrine would have been repugnant. 
Such men as Vitoria and Grotius taught a duty to support the just cause; 
and today we are returning to their ideas. 

It was really the United States which firmly established the idea of neu- 
tral duties and neutral rights in international law. For our attitude at that 
time there was doubtless justification. We were a young nation, too weak 
to endanger our hard-won independence by participation in far-away wars, 
though in the event we were compelled to do so. The purpose of Washing- 
ton’s neutrality proclamation of 1793 was, in his own words, ‘“‘to gain time 
to our country to settle and mature its yet recent institutions.” Distance 
subtracted from our interest in European causes of war; and later our policy 
of isolation and our hybrid population encouraged non-participation. There 
were other reasons of a more universal nature to account for the widespread 
acceptance of the doctrine of impartiality. Commerce was growing, and 
eager to sell to whatever side, for economic gain. It was useless for any one 
state to take sides, to support the right, unless all states did so; and inter- 
national society had not then developed to that point. There was no ma- 
chinery for determining the “‘just cause”; the state which attempted such 
a decision was accused of making itself a lone judge, and thereby aroused 
hostility. Laissez faire was the best policy. An ex post facto justification 
was sought on moral grounds. It was claimed that no one state had a right 
to sit in judgment on others; that the neutral was in a better position to offer 
disinterested mediation; that non-participation kept the flame of war from 


4 The bases for developing such a law have been investigated by Jessup, American 
Neutrality and International Police, World Peace Foundation, 1928, XI, No. 3; Chamber- 
lain, “The Embargo Resolutions and Neutrality,” International Conciliation, June, 1929, 
No. 251; Miller, The Pact of Paris, New York, 1928, chap. 19; Shotwell, War as an Instru- 
ment of National Policy, New York, 1929, chap. 21; Wright, ‘“‘The Future of Neutrality,” 
International Conciliation, September, 1928, No. 242, and others. 
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spreading. Indeed, this moral argument was developed into quite a move- 
ment, just before the last war, to secure peace through voluntary neutraliza- 
tion. 

But the growth of international solidarity and interdependence has 
necessarily modified such arguments. Neutrality, as it developed, came to 
mean duties as well as rights. As belligerents realized the value of neutral 
trade to their opponents, they began to insist upon these duties, and the 
burdens of the neutral correspondingly increased. In the long struggle 
which followed, the belligerents gained ground steadily, and the neutrals lost. 
The lists of contraband were expanded until, it was said, only ostrich feathers 
were omitted! Even lip sticks and nail files, which one associates rather 
with dainty femininity, than with ruthless war, were denied to Germany, and 
with good reason, for glycerine could be extracted from the lip stick and used 
to manufacture high explosives; and the nail files were used by the Germans 
to file shrapnel cases. Even the baby’s milk was stopped, for milk contains 
fats for explosives, and the cans made good grenades. The United States 
requisitioned, among other things, for war purposes, school books, cork- 
screws, pencil sharpeners, rat traps and spittoons. I do not see, after that 
list, how even ostrich feathers can survive in the next war! 

The extension of contraband, however, until it excluded practically all 
neutral trade, does not begin to measure the burden of the neutral in the last 
war. Blockade became wider, purposing the starvation of the enemy, and 
including neutrals within it, as well as excluding them without the blockade. 
Embargoes and blacklists were used; neutral ships were taken away for 
Allied purposes; indeed, practically all trade was directed by the Allied Su- 
preme Council, and neutrals were put upon a basis of rations. And all, it 
was argued, was legal, because it was all justified by the doctrine of reprisals. 
It was a perfectly natural result of the complexity of modern warfare, which 
has made the law of sea warfare completely out of date. 

The United States, when she entered the war, pursued the same methods 
of war which as a neutral we had bitterly condemned. Ambassador Page 
remarked that he did not see how the Washington crowd could keep their 
faces straight. Nor do I blame the United States. The exigencies of mod- 
ern warfare have made neutrality and belligerency incompatible. It can- 
not be expected that a belligerent should be polite to neutrals when its ex- 
istence is in peril. As late as 1927, Lord Wemyss, speaking in the House of 
Lords, asserted that the power of the navy ‘‘lies not in guns and torpedoes, 
but in the immemorial right of all belligerents to suppress entirely all those 
sea-borne supplies of his enemy on which that enemy’s continued resistance 
must chiefly depend.”” And that will be always the war maker’s attitude. 
War is beyond law; what we must do is to limit the use of war, rather than 
try to make it humane. 

In such a situation, the only recourse of the neutral is to fight for his 
neutral rights; and the result of neutrality is, consequently, to expand rather 
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than circumscribe, the range of the war. The neutral is forced to fight, if he 
wishes to maintain his rights; and if he maintains those rights properly, he 
will probably be compelled to fight both belligerents. The United States 
has been twice forced into war in defense of her neutral rights; and in each 
case we found it difficult to decide which side we should fight. After our last 
wars, as a matter of consistency, we ought really to fight ourselves! And if 
we were unable to keep out of a war precipitated by the murder of a man of 
whose existence most Americans were unaware, in a far away town of which 
most Americans had never heard, and after a century or more of proud isola- 
tion, how can we expect to remain neutral in the next war, when our interests 
and investments now reach into every corner of the world, and our nationalis- 
tic spirit is at its highest pitch? Certainly, neutrality offers no obstacles 
to the spread of war today: on the contrary, its tendency is to expand a war. 

Nor does economic gain any longer justify neutrality. Neutral gains 
are unimportant in comparison with the loss occasioned by a ruinous war; 
it may mean huge gains for a few munitions manufacturers and profiteers, 
but it means loss and mourning for the average citizen. And since the neu- 
tral lends money heavily, he is naturally interested in an outcome which will 
assure safety to his loans; and this interest will undermine his impartiality, 
and perhaps lead to intervention. Actually, sales will be made to one side 
only, to that side which can ensure delivery; so that, as Mr. Howland says, 
“it means in practice that the neutral is the economic ally of whatever coun- 
try rules the waves.”’ Clearly, neutrality can no longer be impartial or 
moral. 

These changes are reflected in public opinion. Many beside Roosevelt 
thought that we should have entered the last war sooner than we did. 
According to the Swiss Federal Council, which made an exhaustive study of 
neutrality before entering the League of Nations, the war spread the convic- 
tion “that every war is at bottom the affair of every state.”” It has been 
said that neutrality is “sheer indifference to just causes’; and “ignoble 
selfishness, connoting a defective moral sense.” This viewpoint results 
from the increasing solidarity of international society. Nippold says: 
“neutrality, however, primarily signifies isolation, while the very thought 
of solidarity seems to point to coéperation. But the future must stand under 
the emblem of coéperation; of this there can be no doubt.” President 
Wilson, in his address calling for a declaration of war against Germany, 
said: 

Neutrality is no longer feasible or desirable where the peace of the 
world is involved and the freedom of its peoples, and the menace to that 
peace and freedom lies in the existence of autocratic governments backed 
by organized force which is controlled wholly by their will, not by the 


will of their people. We have seen the last of neutrality in such cir- 
cumstances. 


The question is both moral and material. It was well put by M. Rolin: 
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Mais on doit se demander s’il est conforme 4 la morale et A l’intérét 
internationale universel, qu’un Etat puissant ait le droit de rester tou- 
jours neutre, quelque flagrante, quelque évidente que soit l’injustice 
commise sous ses yeux. 


And Dr. Hyde, in his standard text, 


raises the broad question whether the very theory of neutrality, 
howsoever interpreted, continued to offer to the international society as 
large safeguards and benefits as might be derivable from general partici- 
pation in war against the particular belligerent which without reason 
unsheathed the sword. 


President Wilson hoped that when the League of Nations went into opera- 
tion, the old concepts of belligerency and neutrality would have no further 
meaning. He was disappointed, for the United States remained out; but 
most of the nations of the world adopted that principle. According to the 
Council of the League, declared in 1920: 

The idea of neutrality of members of the League of Nations is not 


compatible with the other principle that all the members of the League 
will have to act in common to cause their covenants to be respected. 


Thus the world, with scarcely any important omission except the United 
States, has taken a stand against neutrality; and in the United States an 
increasing opinion is swinging around to that conclusion. For neutrality is 
a concomitant of war, which the Kellogg Pact denounces; and it is logical 
to ask, how can there be neutrality if there is to be no more war? What of 
this situation? 

Two general theories as to the international action proper to control war 
now pursue their divergent paths, two opposing philosophies, whose latest 
collision rendered fruitless the London Conference. They were concisely 
stated by President Hoover in his Armistice Day Speech: 

There are today two roads to that end. The European nations 
have, by the Covenant of the League of Nations, agreed that if nations 
fail to settle their differences peaceably, then force should be applied 
by other nations to compel then to be reasonable. We have refused to 
travel this road. We are confident that at least in the Western Hemis- 
phere public opinion will suffice to check violence. This is the road we 
propose to travel. 


If it may be said for the former theory that most of the world is committed 
to it, it must be said, on the other hand, that its machinery cannot work 
without the aid of the United States. Thus a great responsibility rests upon 
the United States. She can, apparently, defy the world, maintain practi- 
cally alone her pacific theory, and effectively block the concerted action of 
other states in their support of peace. 

This situation results, as you know, from the fact that the sanctions of 
the League of Nations are primarily economic. The Covenant of the League 
proposes that after diplomacy and consultation have failed, economic pres- 
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sure shall be brought to bear upon the aggressor, in the form of boycott, 
non-intercourse, embargo, refusal of financial aid, etc., perhaps even block- 
ade, with the purpose of depriving the aggressor of the means which are 
essential for the conduct of modern warfare. If, however, the United 
States, not bound by such obligations, should maintain her ancient rights 
as a neutral, her vast resources would be sufficient to supply almost any bel- 
ligerent with the necessities of war, and thus, as the League admits, make it 
impossible for the members of the League to starve war out. But the diffi- 
culty goes further; indeed, its ramifications are too many to be traced out 
here. England was unwilling to sign the Geneva Protocol because of her 
uncertainty as to what the American navy would do if her navy should be 
employed according to the terms of that instrument. More recently, at the 
London Disarmament Conference, she was unable to make pledges to France, 
which might have resulted in important reductions of armament, because of 
the same uncertainty as to our action. France, on the other hand, seems 
willing to make important concessions, if she could be given the slightest 
indication that we would leave the League of Nations unhindered in the pur- 
suit of its methods, which, she thinks, would afford the security which above 
all else she desires. And when one considers that we have refused to concede 
that indication, and have on the contrary announced our intention to build 
a navy second to none in the world, it must be confessed that we have given 
but little evidence of our sincere belief in the Pact of Paris, supported by pub- 
lic opinion alone, which we offer as a substitute for the entire machinery of 
the League of Nations! 

It is true that under Article XVII of the Covenant, the League of 
Nations could take coercive measures against non-members; but such action, 
in our case, would be robbing Peter to pay Paul; it would produce more dis- 
cord than it would prevent. It is true, finally, that such maintenance of 
neutrality on our part would be giving aid and comfort to the state which we 
have outlawed. 

Nevertheless, such is our position. Perhaps it is a correct one. Per- 
haps a state is a more responsible being than an individual, and needs no 
policeman. Perhaps it is not only honest, but infallible in its judgment as 
to the rights of other states, needs no judge. Perhaps the “‘plighted faith of 
nations”? means more than the loyalty and obedience to law of the individ- 
uals who make up those nations, so that there will be none who violate inter- 
national law. Perhaps the whole experience of political organization is 
being discarded, and a new theory evolved in developing international gov- 
ernment, a theory which secures in all cases a proper respect for the rights 
of others, and yet leaves to each state complete liberty of action. I am not 
able as yet to comprehend it, but I will not deny it. 

And now, granting this, what should be our policy after the Kellogg 
Pact, which may be taken, I suppose, as the guide to our policy? It is con- 
ceded that that instrument does not eliminate war, and therefore does not 
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eliminate neutrality. Let me suggest at this point, that it is not only true 
that the abolition of neutrality follows from the abolition of war; it is true 
also that the abolition of neutrality is a positive and potent weapon for the 
control of war. Mr. Kellogg said, in his note of February 27, 1928, that the 
United States “desires to see the institution of war abolished’’; and cer- 
tainly that hope it was which inspired the enthusiastic support of the Ameri- 
can people. If this was our purpose, and if the Pact of Paris does not achieve 
it, what are the next steps which the United States should take? The world 
is waiting upon us; we have blocked all their endeavors; the next move is 
ours. I think it must be conceded that we do not know as yet which of the 
two divergent theories above mentioned, sanctions or no sanctions, will 
prevail; and that therefore we must build a foundation which will serve for 
either, for whichever of them survives. What steps can we take, then, 
which will be in harmony with our present policy of abjuring sanctions, and 
which will allow for the future development either of our own policy, or that 
of sanctions, as the future may direct? 

We may observe, first, that the Pact of Paris renounces only such war 
as is the instrument of national policy, the implication remaining that war 
in support of an international policy is permissible. Clearly, the Pact does 
not forbid such codperative coercive action and even such war, as the 
community of nations may wish to take to enforce its principles. And 
according to Mr. Kellogg, ‘ violation of a multilateral anti-war treaty through 
resort to war by one party thereto would automatically release the other 
parties from their obligations to the treaty-breaking state.” 

We may goastepfurther. According to the preamble of the Pact, and 
according to Mr. Kellogg’s interpretation, the state which goes to war in 
violation of the treaty ‘“‘should be denied the benefits furnished by this 
treaty.” Now what are the benefits furnished by the treaty? They are 
found in the promise that a state which observes Article II shall not have 
war waged against it. The implication would seem to be that the state 
which seeks a settlement by other than pacific means, being deprived of the 
benefit of not having war waged against it, would have war waged against it. 
We need not press our logic to this point, though this is the theory of the 
Covenant of the League of Nations and the meeting point between the Cove- 
nant and the Pact. At any rate, by the terms of the preamble, we or other 
states are free to wage war, war as an instrument of international policy, 
against the treaty-breaker. In case of such war, if we did not participate, it 
would seem to be our duty to deprive the treaty-breaker of the benefits of 
neutrality. No signatory of the Pact could complain if we went to war 
against him, or if we deprived him of the benefits of neutrality. Indeed, the 
state which asserted its rights as a neutral in such circumstances would sure- 
ly be in positive violation of the Pact. Beyond any question, it would be a 
violation of the spirit of the Pact. And further, a violation of the Pact 
would be, as Mr. Brierly points out, a violation of obligations to the United 
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States, facing us with the question: shall we take any action to secure the 
proper discharge of those obligations? 

It may be assumed that the United States is not willing to employ her 
armed forces to subdue a state making illegal war. On the other hand, 
President Hoover has said: “But peace is not a static thing. To maintain 
peace is as dynamic in its requirement as is the conduct of war. We cannot 
say, ‘Let there be peace’, and go about other business.’’ He has insisted 
upon conciliation of international disputes; and he has said that we need to 
perfect the instrumentalities of the Pact. And Senator Borah’s statement 
has often been quoted that: 


Of course, the Government of the United States must reserve the 
right to decide, in the first place, whether or not the treaty has been 
violated, and second, what coercive measures it feels obliged to take. 
It is quite inconceivable that this country would stand idly by in case 
of a gross breach of a multilateral treaty to which it is a party. 


We stand committed, then, by the words of our chief spokesmen in foreign 
affairs, to codperate with other signatories for the maintenance of the prin- 
ciples of the Pact of Paris. 

At the recent Disarmament Conference the proposal that we should 
consult with other states in case of incipient war was discussed by the United 
States with much reluctance and no results. Consultation, it seems to me, 
is not a step at all; it is merely the path upon which any step must be taken. 


If we do not consult, we do not move at all; we do not codéperate; we remain 
individualistic to the extreme degree—and anarchy is defined as extreme 
individualism. On the other hand, if we do consult, we have taken no 
pledge, we have made no step, we merely consult as to what is to be done. 
Our hesitation to consult can only be regarded as reckless caution. Presi- 
dent Hoover was beyond question right when he said: 


The colossal power of the United States overshadows scores of 
freedom-loving nations. Their defense against us is a moral defense. 
To give to them confidence that with the high moral sense of the Ameri- 
can people this defense is more powerful than all armies or navies is a 
sacred duty which lies before us. 


Two types of resolutions dealing with the question of neutrality after 
the Kellogg Pact now rest quietly in the pigeonholes of Congress. One of 
them is represented by the modified Burton resolution of February, 1928. 
This would prohibit the exportation of arms to either belligerent in case of 
war. The other is represented by the resolution of Senator Capper, which 
would prohibit the shipment of arms to the state which violated the Pact, 
the determination of the treaty-breaker to be left entirely to the United 
States, and specifically to the President. Between the two resolutions a vast 
gulf yawns. The former would extend the duties of neutrality; the latter 
would eliminate neutrality. The distance between them is the distance 
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between irresponsibility and responsibility; between the absence of justice 
and the presence of justice. The former resolution would take no stand be- 
tween right and wrong, but would refuse help impartially to the just and 
the unjust. It would put us into the position, to use the simile of Mr. John 
W. Davis, of Dante’s “caitiff angels’ who stood aloof in the struggle be- 
tween God and Satan. It would give the victory to the state which pos- 
sessed the greatest industrial resources, a situation which was recognized 
by the United States at the Geneva Conference of 1925 concerning traffic 
in arms. Under this principle, other states would not aid against an ag- 
gressor opponent. 

The Capper resolution, on the other hand, is a positive step. It is 
positive rather than passive; it fits in with the modern development away 
from neutrality; it enables the community of nations to function as it wishes. 
Yet it does not commit us to the principles adopted by that community, 
principles which we have rejected, whether wisely or no. It does not de- 
prive us of our independence of judgment, for the determination of the 
aggressor belongs exclusively to us. It should be noted, too, that every 
member of the League of Nations reserves to itself the same independence 
of judgment, and yet they are able to coéperate! It is quite possible that 
there may be a disagreement as to the aggressor state, that it will not be 
possible in every case to control war. Yet if our action should avert one war 
it would have been worth while. Such action would in no way commit us to 
a policy of employing our military forces, though other states are willing to 
accept even that responsibility upon occasion. The announced adoption 
of the Capper resolution would do as much to avert a possible war as to con- 
trol one already started; for without external assistance no state can wage 
a modern war, and few states would risk one if assured that they could not 
rely upon the resources of the United States. Other resources would be 
closed to them already through the action of the League of Nations. Only 
the assurance of the United States is lacking, but that lack prevents the rest 
of the world from taking effective action. And the only loss which we would 
suffer would be that sustained by a few munitions makers, whom I am willing 
to credit with joy at their loss if peace could be thereby assured. 

The question raised by the Capper resolution, I am sincerely convinced, 
is the most vital question of foreign policy before the American people 
today. The world stands waiting for us to translate our frequent words in 
behalf of peace into some form of actual support of peace. To me, the 
sequence is as logical as can be. If we want peace, as we have said in the 
Pact of Paris, we must support peace when the Pact is broken. We must 
consult and coéperate with other states tothatend. The least step which we 
could take, in the present situation, is to permit other states willing to accept 
responsibilities for the maintenance of peace, to proceed. But they cannot 
proceed so long as we maintain our neutrality, the one obstacle to forward 
movement. Says Dr. Hyde: 
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The power of the United States for peace would be enormously 
strengthened if it could acquire a relationship to a contracting state 
which breaks its pledge under the Treaty of Paris analogous to that 
which a Member of the League possesses with respect to another Mem- 
ber which breaks the Covenant. We too need a modification of the laws 
of neutrality applicable to states which contract with us for the amicable 
adjustment of differences and for the renunciation of war. We need to 
obtain a position where as a neutral, without violating any obligation to 
anybody we may withhold aid and comfort at any time from a state 
which breaks its pledge to us and embarks upon a belligerent program 
which it has agreed with us to renounce. 


To abandon neutrality, according to the principle of the Capper resolution, 
would commit us neither to the policy of no sanctions advanced by our 
President, nor to the policy of sanctions accepted by the League of Nations. 
It would not set our foot upon either of the divergent paths above mentioned; 
but it would allow the great majority of the peoples of the world to proceed 
along the path they have chosen. This much we can do without any sacri- 
fice, a negative, rather than a positive step in behalf of world peace. It is 
the least possible which we can do. To me, it seems a trivial contribution 
to such a cause. 


The Presipent. The subject is now open for those who wish to avail 
themselves of the opportunity of general discussion. 

Professor HerBerRT W. Briaes. I appreciate the forward-looking 
quality of the two papers that have been read, without being able to follow 
altogether the reasoning by which Professor Wright arrived at the conclusion 
that neutrality and neutral rights are gone. It might be better to assert 
that there may be certain ethical considerations which might cause the 
United States in the future to abandon neutrality, but I can’t quite see how, 
by joining the Kellogg Pact, we have abandoned it. 

It also seems to me that underlying this position about neutrality, 
whether consciously or unconsciously, is the belief that in the event of 
League sanctions against an aggressor the neutrality of the United States 
would hopelessly hinder the effectiveness of these sanctions. I am not quite 
able to agree with that conclusion; if these sanctions are a war it seems to me 
that the trade between the United States and the aggressor, or the covenant- 
breaker, can be cut off completely by the traditional rule of blockade. 
Envisage for a moment the situation in 1914; assume in addition that 
Germany was the aggressor—let us make that gratuitous assumption— 
and it was a League war against Germany. Now, the United States being 
neutral, direct trade between the United States and Germany can be cut off 
by a blockade. It was the indirect trade which caused the application 
of the so-called ‘‘measures of blockade” in the last war. This problem 
would not arise in a League war. Suppose the trade between the United 
States and Holland increased 600 or 700 per cent. Holland is a member of 
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the League and under obligation to sever relations with the covenant- 
breaker, so there is no occasion for detaining American vessels going between 
New York and Amsterdam or Rotterdam. 

We are assuming that the sanctions of the League would create a status 
of war. The League members tell us they want to do it without creating 
a status of war. In other words, they want to employ international police 
action without creating a status of war. They want to assert rights which 
belong only to belligerents without recognizing any corresponding neutral 
rights. The United States might or might not be justified in insisting, 
that a war existed if the sanctions were of a warlike character. If they were 
of an economic character, trouble arises because America has been opposed 
to pacific blockades. I suggest this problem could be solved, in any case 
improved, if the status of war is created. We have a situation not as 
definite as we would like, but there are certain well-known rights and obliga- 
tions. The relation between League members and third states would be 
clear. The laws of contraband and blockade would cover it. 

Nor is the relationship between the aggressor and the League States 
clear if police measures are taken. We must assume that in this aggressor 
state there will be thousands of nationals of League states. What is their 
status? 

They are not enemies, because no war exists; but they cannot be allowed 
to run loose as in the piping times of peace, because they might give aid and 
comfort to the enemy—or blockading states. So, what is their legal situa- 
tion? 

The admission of a status of war—and I doubt very much whether 
the League can ever employ sanctions against the aggressor without having 
the aggressor insist that a status of war exists—it seems to me will clear up 
the situation both with regard to third states and with regard to League 
members. 

Mr. Epwarp DumsBavuLp. While I am quite ready to accept the 
lex ferenda which Professor Eagleton has proposed following the ideas of 
Professor Hyde, and also to acquiesce in the lex lata, or the existing old 
fashioned laws of war for the old fashioned kinds of war, as Professor Briggs 
has just proposed, I want to call the attention of the members of the Society 
to two lacunae legis, or two new situations, which it seems to me require the 
formulation of new legal rules. 

The first is brought out by what Professor Wright has said, that war 
cannot exist unless at least one state intends war to exist. Therefore, sup- 
pose that two states, such as Russia and China, insist that they are not 
making war. Yet hostility exists. Now, what legal rules shall we apply 
to this situation? That is the first lacuna legis. 

Now, the second situation exists when there is a war in violation of a 
legal prohibition of war. It seems to me clear that a treaty for the renuncia- 
tion of war makes the existence of war a legal question which states having 
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accepted obligatory arbitration must arbitrate. I expect Professor Bor- 
chard to point out that the Kellogg Pact is not a real prohibition of war- 
making; that is, that you would find it hard to prove a violation of the 
treaty when you got your case into court. But supposing that there is a 
clear case of a war in violation of a treaty, then you have a new situation 
which the laws of war prior to that prohibition necessarily could not have 
dealt with, and it seems to me that that is another lacuna legis which we 
must deal with. 

Mr. Cuartes Henry Butier. Mr. President, this discussion of the 
Kellogg Pact and the other discussions I have heard on it remind me of a 
story which may be authentic or may not. But it might point a moral or 
adorn a tale. That is, when Foreign Minister Marbois presented to the 
First Consul Napoleon Bonaparte the Louisiana treaty he said, “‘There, 
your highness, is a perfect treaty with not a singleambiguityinit.” “Well,” 
said the First Consul, ‘‘ you had better take it back and put a few ambiguities 
in it. We may need them for discussion.” Now, I think if the Kellogg 
Pact were presented to the First Consul at the present time, so far as am- 
biguities are concerned he would be perfectly satisfied—notwithstanding 
which I think the Kellogg Pact is a great achievement for mankind. 

Mr. FrepeEric R. Coupert. I think it might behoove this illustrious 
body to inquire from some of our friends who are versed in Shakespearian 
bookage lore as to whether the Kellogg Pact is law at all. We are so accus- 
tomed to having put into law half-baked hopes and aspirations that we do 
not know what are laws today. I rather suspect it is something of the kind 
of a law that the prohibition law is, without even any pretense of teeth in it. 

Professor Hupson. I was much interested in what Professor Wright 
had to say about the legal effect of this treaty, and I would not for a 
moment say anything to impair a wide interpretation of the terms of the 
treaty. But I would like to ask Professor Wright whether he finds any 
need for the draftsmen of the treaty to have used the words that they did 
use, and whether he thinks those words bear the interpretation which he 
placed upon them during the first ten minutes of his discussion? The 
words of the treaty are ‘‘condemn recourse to war for the solution of inter- 
national conflicts’ —the French is the same as the English—‘“‘to renounce 
it” — that is, recourse to war—“for the settlement of international con- 
troversy as an instrument of national policy in their relations with one 
another.” 

Professor Wright says that no two countries can be at war unless one of 
them has violated this treaty and violated its obligations to other states. 
Well, might not both states have condemned recourse to war and still go to 
war? Might not both states have renounced war as an instrument of 
national policy and still go to war? 

Perhaps, however, he would rely on Article 2. 

Article 2, as I have it before me, reads that the parties agree, ‘‘that the 
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settlement or solution of all disputes or conflicts, of whatever nature, shall 
never be sought except by pacific means.’”’ The French is, ne devra jamais 
étre recherché. I donot know whether or not there is a difference between the 
French and the English of the treaty. But might not two states be at war 
without having sought any but pacific means for the settlement of their 
controversy? 

These points were not quite as clear to me when Professor Wright spoke, 
and perhaps he will make them clear in his explanation of the use of these 
words. If we are going to throw the words away entirely and simply say 
that the treaty forbids any state to go to war, I am not sure that the same 
interpretation will be placed on the treaty in all countries, and at all times, 
and perhaps it would clarify the statement which Professor Wright may be 
good enough to make if he would refer also to the attempts of the Committee 
on the Amendment of the Covenant of the League of Nations to embody the 
substance of the Pact for the Renunciation of War in the Covenant of the 
League of Nations. There they would seem to differ altogether in the 
phraseology, if I can trust the text that I have before me, from which Pro- 
fessor Wright quoted this morning. I suppose that by using words people 
mean that the words should have some meaning. Apparently I have been 
wrong in supposing that the particular words in the Pact for the Renuncia- 
tion of War ought to be read precisely as those words are written. 

Professor Wricut. I think that in any observation upon the Pact 
we should bear in mind the sage remark that Mr. Butler made. We cannot 
be certain what this means, even with the wealth of interpretive explanation 
which went into its make-up. The point Ll wanted to emphasize particularly 
was that in the legal sense you cannot have a war unless someone intended 
to make a war. It may be that you will have a lot of hostility, but it is not 
legally war. I agree with what Professor Briggs said, that you can very 
easily have the application of a sanction such as Article XVI, without a war, 
and if you do not have a war, the United States would be confronted not 
with a problem of neutrality but with the problem of its attitude toward 
such measures as pacific blockade. That has occurred in the past. It 
might sympathize with the blockading Powers and it might not, but if it 
agreed they were acting against a Pact violator it would not be entitled to 
frustrate their effort. 

The question of whether the sanctions would be a war would depend 
upon whether either the sanctioning Powers or the aggressor against which 
they were directing the sanctions considered it a war, and if either of those 
considered it a war, then it would bea war. It takes only one to make a war. 
If one intends it to be a war, itisa war. If they go on fighting and neither 
intends it to be a war, it is not a war. I do not think there was a-war in 
Manchuria last fall. 

Now, I raise the question as a question of interpretation, if a state has 
renounced war as an instrument of national policy and then proceeds to 
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make war by expression of intention, whether it is living up to its agreement 
ornot? Professor Hudson evidently thinks it might be. But I will leave 
that to the court. 

Professor Hupson. How are you going to get the question before the 
court? It is not the kind of a question you can get before a court. 

Professor Wricut. I do not think you could get it before a court 
until subsequently, but you might get it before a court later because war 
brings a great many consequences. Subsequent events might require a 
decision whether either state had violated its treaty obligation or not. 

I think the case is stronger in the second article. As I understood 
Professor Hudson, he pinned a lot of faith on the word “‘sought’’.—‘‘ The 
High Contracting Parties agree that the settlement of all disputes which 
may arise among them shall never be sought except by pacific means.” 
You might seek settlement for a while by pacific means, and if you did not 
find it, then you could take some other means. It seems that if you have 
agreed that you will never seek the settlement of a dispute except by 
pacific means, and then go to war in order to settle the dispute, you are 
violating your agreement. 

Now, there is a very interesting question that I would like to submit to 
Professor Hudson’s judgment on whether pacific means includes such 
measures as shooting up your opponent if you do not intend it to be war. 
We have known of many non-amicable means of pacific settlement, such as 
reprisals, pacific blockades, etc. I suppose such an episode as ours in Vera 
Cruz in 1914, where there was a lot of shooting and I believe several Ameri- 
cans and 200 Mexicans were killed, was one of those non-amicable pacific 
settlements. I do not know whether that would come under Article II or 
not. It says, ‘‘Except by pacific means.” Now, does ‘‘pacific means” 
include every means that is not war? If so, reprisals can still be used to 
settle disputes. If “‘pacific means” is incompatible with the use of guns, 
then Article II goes pretty far in forbidding violence. I think we will have 
to leave that for some subsequent decision. 

Professor FENwick. It seems to me that the Secretary of State himself 
was quite aware of these gaps, or what are more eruditely called lacunae, 
in the Kellogg Pact, because he undertook to give out an authoritative 
explanation of what he meant when he left out those phrases that should 
have been inserted, and, being somewhat nervous of what might happen at 
the other end of the Avenue, he carefully explained to us that the renuncia- 
tion of war as an instrument of national policy did not, of course, include a 
war of self-defense. And then being aware that this might require an 
explanation, he went on to say that a war of self-defense was a war of self- 
defense when we thought it was a war of self-defense. He said that each 
nation was to be the judge for itself whether its war was a war of self-defense 
or not. Now, I should like to ask Professor Wright,—suppose that both 
nations think their war is a war of self-defense, and under the official inter- 
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pretation which Mr. Kellogg put upon the Pact each nation is entitled legally 
to claim that its war is a war of self-defense and the war thereby becomes so, 
what would happen if both are fighting a war of self-defense? Would not 
the United States then be unaffected by any distinction between aggressor 
and victim made by the League of Nations? 

Article II of this Pact of Paris has been interpreted as going further than 
ArticleI. Now last year we had a discussion along this line and the question 
was raised as to how it is legally possible to circumscribe the obligations of 
Article I and then all unawares to assume larger obligations in Article IT. 
And yet that seems to be the interpretation put upon it by some. We limit 
the obligations of Article I so as to permit ourselves to fight a war of self- 
defense, of which we are ourselves the judge as to its defensive character, 
but under Article II we are somehow called upon to seek pacific means of 
settlement under all circumstances. I am inclined to agree with Professor 
Hudson that there is an obligation to seek, but not an obligation to find. 

Some years ago a poet down in the City of Richmond, not anticipating 
this Pact of Paris to come, wrote a little quatrain which seems to me to ex- 
press the whole status of the legality of war under the Pact of Paris. He 
said of one’s umbrella,—an umbrella being a thing of elusive habits,— 


The rain it raineth every day 
Upon the just and unjust fellow, 
But more often on the just, because 
The unjust has the just’s umbrella. 


Now paraphrasing the poet I should say, the war it cometh every year, 
upon the just and unjust nation, but more often on the just, because the 
unjust makes out a good claim that its war is defensive. 

Mr. Kinessury. It is interesting to note that in this discussion even 
those speakers who consider that the Pact of Paris has undertaken to abolish 
war, nevertheless all recognize war as a continuing possibility. Now, I 
believe that every step in international affairs which even diminishes the 
probability of war is distinctly a step forward, but I think we must still 
recognize that it will be a long time before any such abolition can be entirely 
effected. Even the Pact of Paris not only contains the ambiguities which 
Mr. Butler suggests should form part of every well regulated treaty, but in 
the quotation that Professor Hudson made it was quite evident that there 
was considerable difference in meaning between the English text and the 
French text;—between ‘‘only pacific measures shall be resorted to,”’ and 
“only pacific measures should be resorted to,” one being really an imperative, 
and the other rather a counsel of perfection. 

The two principal papers which were read both seem to me to proceed 
upon the theory and tend to the conclusion that neutrality was by way of 
being abolished in the abolition of war. It seems to me that that is carrying 
it much farther than any country, and particularly this country, can do at 
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the present time. Let us assume a case that might very possibly arise. 
Instead of the abolition of war, a war may break out somewhere,—it may 
be a real war, recognized as such by both parties, and not merely indiscrimi- 
nate slaughter. The League of Nations, acting through its regularly con- 
stituted authorities, may conclude that one party is the aggressor, and might 
apply all the sanctions provided by the Covenant. It is possible that the 
United States, either through the President under the Capper resolution, if 
passed, or through Congress, might reach a different conclusion and might 
decide that the other nation was the aggressor. Should we then be com- 
pelled, following the views of the two principal papers, to cast neutrality 
aside and fight the entire League, or join against our better judgment with 
the League in that particular case, or should we be able, as I claim the 
United States should, to maintain the right to say, in the words of Mercutio, 
‘“‘A plague on both your houses,” and keep our hands off? 

Mr. James OuiveR Murpock. We have digressed from the topic 
of the evening and turned to a discussion as to whether the General Pact 
for the Renunciation of War has a legal or a political effect, whether it has 
an effect on law or on public opinion. This question was discussed at some 
length at the meeting of the Society last year, and we might confine ourselves 
to a discussion of the topic on the program. Professor Wright and Pro- 
fessor Eagleton both came to the most difficult question involved in the 
abolition of neutral rights and dismissed it with little consideration. If 
neutrality is to be done away with, how can nations determine immediately 
on the outbreak of hostilities what nation is responsible for the breach of the 
peace? Over fifteen years have elapsed since the beginning of the World 
War, and the question of war guilt is still being debated. Just a few minutes 
ago Professor Briggs stated that he would assume for the purpose of his 
argument that Germany was the aggressor. If this fact has not been deter- 
mined at this late date, it would seem precarious to abolish the laws of 
neutrality with the hope that in the future it would be possible to determine 
immediately what nation was responsible for beginning a war. 

The meaning of the terms ‘“‘just and unjust war” depend a great deal 
in practice upon who is using them. It is quite probable, in the event of a 
war between two nations, that several states might determine that the cause 
of State A was just, while several other states might decide that the cause 
of State B was just, and still other states might not attempt to determine 
the question at all. Such a situation would throw the Powers who decide the 
question immediately into war on opposite sides and leave the nations who 
did not attempt to determine the merits of the controversy without any 
rights, if the law of neutrality is abolished. Before we can accept either the 
conclusions of Professor Wright or Professor Eagleton, we will have to have 
a simple and infallible formula whereby in the future it will be possible to 
determine instantly who is responsible for the initiation of hostilities. 

Professor Epwi1n M. Borcuarp. I could not help being amused at the 
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colloquy between Manley Hudson and Quincy Wright, because these two 
great friends of the same idea differ so materially as to the interpretation of 
the fundamental document that is to realize their ideal. I do not suppose 
it needs much more demonstration than we have had tonight that this 
instrument that was to remove war from human relations means a different 
thing to nearly every man who examines it. That to me was a good reason 
for not signing such an ambiguous instrument, but it has been signed. 
And if in this peaceful and good humored audience we find so many differ- 
ences of interpretation, how can it possibly be assumed that in time of 
crisis all the nations of the world are going to agree on the same interpreta- 
tion. The chances are that they will each come to their own conclusion, 
and not to the same conclusion, and that in this Pact we now have probably 
a new cause of conflict that we did not have before. And that is what I 
think is likely to be the effect. 

Professor Wright suggested that neutrality was now a thing of the 
past and that partiality had been substituted for neutrality. I agree with 
Mr. Murdock that these difficult questions of who was in the wrong and who 
was the “aggressor,” etc., can only be determined by historians years after 
the event, as in the case of the recent war. So many people thought they 
were very sure what it was all about in 1914, but after years of deliberation 
and examination of documents we are far less certain than we were then. 
Yet these new instruments under discussion tonight assume that the minute 
war breaks out you are going to know exactly who “the aggressor’’ was 
without having any genuine or satisfactory access to the evidence in the case. 
Your conclusion is to be reached immediately and, moreover, everybody’s 
conclusion is to be the same. What a remarkable assumption as to human 
reasoning! 

Professor Hupson. What instrument assumes that? 

Professor Borcuarp. The resolution before the Senate assumes that 
we shall know who the aggressors are. 

Professor Hupson. Why, I must say I don’t know any resolution that 
assumes it. 

Professor BorcHARD. Does not the Capper resolution provide— 

Professor Hupson. That is not an instrument. 

Professor BorcHarp. The League Covenant also provides, under 
Article 16, that action shall be taken against aggressors. 

Mr. Kunn. The speaker was alluding to the ambiguity of the Kellogg 
Pact a minute ago. I think we ought to clear up our own ambiguities first 
before we attempt to clear up those in international treaties. 

Professor Borcuarp. I was referring just now to Professor Wright's 
assumption that neutrality was a thing of the past. There is one part of 
his conclusion, if not his argument, with which I agree, and that is this: 
While the Pact is most ambiguous and means anything that you wish it to 
mean, that is, you may interpret it as your interests may dictate at the time, 
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the object of a good many of the European negotiators was, I take it, 
exactly what Professor Wright suggests has already happened, namely, 
that the neutrality of the United States shall be crippled; that the United 
States shall be bound by decisions made in its absence, without a chance 
to take part in the deliberations leading to those decisions. And Professor 
Wright tonight admits to us, or concedes to himself, that that is the effect 
of the signature of this instrument. There seems to me in that conclusion 
another cause for conflict, because there may be some people in this country 
who in time of crisis will not take that view of the American obligation. 

The difficulty in my judgment with trying to govern international 
relations by a determination of who an aggressor is, lies in the fact that it 
involves an hypothesis which will hardly work in practice. I think many of 
these pacts assume we can instantly determine what cannot ordinarily be 
determined even after years of investigation. And, indeed, as defensive 
war is now admitted on a scale never before conceded, I think we have taken 
astep backward. ‘Defensive war”’ is now the equivalent of the war-making 
power. Each government will usually be able to convince its own citizens 
that it is engaged in a defensive enterprise. It would be more conducive to 
peace to drop the whole conception of “aggressors,” which essentially, 
I think, derives from a desire to maintain unaltered the status quo, however 
unjust, dangerous and inadvisable for the larger general welfare that may be. 

I am inclined to agree with Mr. Kingsbury that there may be occasions 
in the future where two nations will not be able to exercise that self-restraint 
that we would like to see generally prevailing, and will undertake what we 
have roughly called war, and where other people, however much they may 
be interested, will prefer to stay out of the fight, perhaps to the great 
advantage of the world. And when they do stay out of the fight, I can 
hardly conceive any other name for them than “neutrals;’”’ and if they are 
neutrals, I am inclined to think that they will refer back to the development 
of 200 years of history and claim certain of the privileges and immunities 
that have attached to neutrals. It may be that will bring them into disputes 
with belligerents. That has happened in nearly every war. If, however, 
we are to rest in this great field of uncertainty which assumes that there are 
and will be no neutrals, that neutrality is a thing of the past, belligerents 
will have no restraint upon them. 

That is the fallacy of the doctrines that I have heard announced here 
tonight. Isn’t it easy to understand why, under the influence of such con- 
ceptions, the London Conference did not reduce armaments, but rather laid 
the ground for increased armaments? That is the natural result of breaking 
down the law. You must of necessity substitute reliance on force. And 
that is what we are now witnessing. 

Professor Wricut. When I hear these discussions about the meaning 
of these documents my mind always reverts to the days when I used to 
study English constitutional history, and particularly to books by McKech- 
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nie and Maitland, as to what the 39th Article of Magna Carta meant. 
It is now 715 years since that was written, and historians have convinced 
themselves that nobody at the time knew what it meant. And if one 
studies the language, something about trial by their peers, or according to 
the law of the land, and attempts to analyze it by dictionary definitions, he 
probably would find that it meant precisely nothing. It has acquired a 
meaning and has been considered a document of some importance. I sup- 
pose what we say of that document could be said of a passage in the Fifth 
and the Fourteenth Amendments of the United States Constitution dealing 
with due process of law. Those words have come to acquire meaning 
through long litigation over them. 

Now, the point that Professor Hudson made, whether this instrument 
could ever get into a court, seems to me to be the crux of the whole situation. 
I am willing to agree with anybody here that it means precisely nothing 
or precisely everything at the present moment. It is a document susceptible 
of eliciting a great variety of opinions. I have no doubt that there was 
a great variety of opinion among the many signatories of it. If it can get 
into a court it may be that in several centuries it will be a document of 
considerable meaning. Now, I think that it might get into a court. Sup- 
pose, for instance, two states should get into a conflagration, to use a 
sufficiently general term, and as a result of that one of them should make 
a treaty with the other, and after a due period of time one of them, who had 
served in the réle of tinder in this conflagration and had been more or less 
burned up and had lost a great deal by the treaty, should contend, both 
states being parties to the optional clause of the Permanent Court of Inter- 
national Justice, that this treaty was invalid because made as a result of 
the other state using war as an instrument of national policy and seeking 
the settlement of the dispute by other than pacific means. Well, now, that 
is a contention concerning the interpretation of that treaty and it is a con- 
tention which might conceivably get into court, and the decision upon the 
validity of that subsequent treaty could not be given without passing upon 
one possible interpretation of the Kellogg Pact. That is a way it might 
get into court. 

Professor Hupson. The war would be over by that time. 

Professor Wricut. Certainly the war would be over by that time. 
You cannot get matters into court while the war is pending. But you 
might get a valuable decision later. So I think it is not impossible that 
you will gradually have a meaning growing out of these rather vague words. 

Now, a moment on the question which Mr. Murdock raised as to the 
way in which you are going to decide who is the aggressor, which one is in 
violation of the Pact. Iam convinced that if you have a war, somebody has 
violated this Pact, if it is a war in a legal sense. As I said, it might be 
extremely difficult to find out who. The possibility of finding that out may 
be considerably greater after you have such instruments as this, and as the 
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League of Nations’ Covenant, than it was before. If you have had a 
considerable procedure before the war breaks out, efforts at pacific settle- 
ment of one kind and another, you have a large amount of data from which 
one can form a judgment as to who has been in the wrong if the war sub- 
sequently does break out. 

The difficulty heretofore was that there was no procedure antedating 
the outbreak of war except the very long armed and secret procedure of 
diplomatic correspondence about which no one could form an opinion at 
the time and few later. If you have had conferences, if you have had 
mediation, or arbitration, you have material upon which a judgment can 
be made on that point. Thus, the whole point I wish to make is that the 
meaning of any instrument of this kind depends upon procedure, depends 
upon procedure in interpreting it after alleged violations, and procedure 
preceding the events which led to alleged violation. The only way that 
we can make this mean something is by building up those types of procedure. 
If we are not prepared to do that, it seems to me the Kellogg Pact will re- 
main a rather innocuous instrument. 

Professor Hupson. I would simply like to ask Professor Wright this, 
whether he withdraws the gloss in the first five pages of his paper. 

Professor WricHT. Notatall. Iam simply anticipating the meaning 
which the courts in subsequent proceedings are going to build up about this. 

Mr. Butter. While the Supreme Court of the United States does not 
talk for the whole world, within the last few weeks that tribunal said that 
where an Act of Congress commits a matter to the discretion of an executive 
officer, it thereupon ceases to be a matter for the court to determine how 
that discretion should exercise; for instance, relief of taxation by special 
assessment which is within the discretion of the Secretary of the Treasury. 
If he says, “No, you can’t have it,” that ends it so far as the courts are 
concerned. 

Now, if under the Kellogg Pact and the interpretation of it given by 
the author—or as we seem to prefer to call it ‘Pact of Paris’? and the 
interpretation given to it—.e., that each party can be the determiner 
as to whether who is the aggressor in any war, why is not the complete 
answer to any court interfering right there? In my own opinion that 
takes it out of the jurisdiction of the court. Therefore, I think it is going 
to be very difficult to get any matter under that Pact into any court, national 
or international. 

From what I have heard at various times in this organization and in 
other discussions, I call to mind that there was some kind of a scrap some- 
where down in the southwest part of this country in the year 1840. His- 
torians and political economists are still debating as to where the first shot 
was fired that brought on the Mexican war, and as to which party was the 
aggressor. It is going to be equally difficult to determine who the aggressor 
is in other scraps that may occur hereafter. 
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Now I think the Kellogg Pact is a wonderful thing. I like to call it 
the Kellogg Pact. I think it is a wonderful thing to make the nations of the 
world stop and think. Anything that will make the nations of the world 
stop and think is a good thing. Last night I referred to its possible ambi- 
guities. Whatever there is in the way of ambiguity is, I think, overcome 
by the fact that it is a great thought put into words. The fact that we come 
to these organizations and discuss what it means and what it may mean— 
we might stay here for a year and discuss this great problem as long as we 
could discuss ‘how long is a piece of string,”’ still we can’t get away from 
the fact that the nations of the world have actually met and have actually 
said that war ought to be renounced as an international policy. Now, 
that is where we ought to stand, and rest, and wait until the actual case 
comes up where a concrete question can be presented. Whenever such a 
question should be presented to the conscience of a government and people 
as to what should be done under those concrete circumstances it will show 
what its value is, and I think the world will be better off for its existence. 

Mr. ArtTuurR K. Kuun. I did not mean to say anything on the subject 
until a moment ago. But it seems to me that the Kellogg Pact has lost 
friends among the very group that ought to be its greatest friends. One 
would think that there is “‘none so poor to do it reverence,” and I am glad 
that after all, some have come to its rescue, and I want to be one of that 
number. 

Up to the time of the Kellogg Pact there still remained an indefinite 
opinion of the right of a state to begin war for any cause. Prior to that time, 
at least from the point of view of strict legal principles, no nation was 
restricted in beginning war. 

Professor Hupson. Surely there are many treaties since the war that 
have made such restrictions. 

Mr. Kuun. Up to the time of the Kellogg Pact, so far as the United 
States was concerned; it was not a party to the League of Nations. 

Professor Hupson. Oh, yes, but fifty-five nations are parties to the 
Covenant. You said no nation was bound. 

Mr. Kuun. I will correct myself in that particular, if I left a wrong 
impression; but my intention was to point out that in any treaty to which 
the United States was a party there was no definite agreement to outlaw 
war. 

Professor Hupson. Yes; there are 23 Bryan treaties to which the 
United States is a party. 

Mr. Kuun. What were they? Agreements to await a report. 

Professor Hupson. Simply obligations not to begin war. 

Mr. Kuun. Simply a time to elapse within which— 

Professor Hupson. Nobody could go to war. 

Mr. Kuun. Within which it was assumed that the passions should 
cool off. Suppose they did not cool off and suppose that the issue was with 
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a nation that was not a party to the Bryan treaty? Here we have a treaty 
signed by some sixty odd nations, practically all the nations of the world, 
making the statement that war is made an illegal act. Now, if you say that 
the Bryan treaties were a step in that direction, I do not disagree with you 
whatsoever. But I think that is an argument along the lines which I am 
trying to follow; each new formula is one way of accomplishing desirable 
results and reaching a more stable condition. 

Some of the speakers here this evening seem to expect too much of one 
treaty. There is more than one road leading to Rome. The mere fact 
that two causes known as the Kellogg Pact, or the Pact of Paris, as it has 
been called here, have put a legal obligation upon nations to resort to 
pacific means, does not justify us in expecting everything to be accomplished 
by the treaty alone. As I had occasion to say a year ago, the Kellogg Pact 
will mean what the nations of the world desire that it shall mean. If they 
desire to develop the idea that war should be outlawed, they will continue 
so to do and will specifically devise machinery for establishing the facts. 
There has been no mention this evening of the fact-finding commission. It 
is an institution that can be used to a much wider extent. It was used to 
some extent in the last war, not in determining who the aggressor was, but in 
determining whether one or the other side was guilty of violations in the 
conduct of war. Fact-finding commissions to my mind are essential to 
make a treaty like the Kellogg Pact effective. 

Now, only a final word. We are discussing really the subject of 
neutrality, and from neutrality we ambled into this wide discussion of the 
Kellogg Pact. I believe the right to remain neutral is still one of the pillars 
of the foreign policy of the United States. We would not so readily give it 
up and I think that, properly considered, the right to insist upon neutral 
rights and obligations is a very potent manner of accomplishing what some 
have termed putting teeth into the treaty. The Kellogg Pact is often 
spoken of as a treaty without teeth. Well, I suppose without teeth there is 
very little digestion or effective absorption. Teeth are not always used for 
offense however. I do not believe that it was ever in the wildest imagination 
of the framers of the Kellogg Pact to think that they were doing away with 
neutrality and neutral rights. Each nation will have the right to determine 
whether it shall insist upon its neutral rights or join with others. Its 
judgment will depend upon the facts as they develop, and a reserve of 
neutrality may allow a freer development of public opinion and better 
assurance of a submission of the issues to peaceful means. 

Professor Hupson. Mr. President, I find myself in much the same 
position as Mr. Butler and Mr. Kuhn, but I prefer not to take the same boat 
for arriving there that Mr. Kuhn has just taken. I think the Pact for the 
Renunciation of War may be said to be, in this juncture of affairs, a very 
useful instrument indeed. But that is not our subject. Our subject is the 
effect of this Pact upon the existence of neutrality. For my part the papers 
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that were read tonight overstated the effect of the Pact on neutrality, and I 
think no service whatever is rendered by such an overstatement. I think 
we are bound to attempt to clear up the legal consequences of an instrument 
of this kind, and it seems to me that our discussion tonight has failed to 
clarify the text of the Pact as it actually bears on the subject of neutrality. 

I think it is more important that we should have had this discussion, 
and I think it was I who suggested the subject, because one great government 
has recently announced that so far as it is concerned, since it is bound by the 
Pact of Paris, by the Covenant of the League of Nations and by the Locarno 
Pact, neutrality is a thing of the past. The British White Paper was not 
mentioned in the papers read tonight, and I can only regret that we have 
not taken that as a point of departure in our discussion. It was one of the 
most significant pronouncements in my judgment that has been made in 
many a year, made by the British Government in January or February of 
this year. That pronouncement was greatly distorted by the press of this 
country. It was made to appear that the British Government held that the 
Pact for the Renunciation of War put anendtoneutrality. That isnot what 
they said. What they said was that the Pact for the Renunciation of War 
taken in connection with the Covenant of the League of Nations and the 
Locarno Pact had put an end to neutrality. 

I think our discussion should clarify the exact position in which we are, 
and no clarity results from changing the words of aninstrument. Because I 
insist upon those words I do not want to be put in the position of one who 
denies the instrument the importance which it holds for the world today. 

Professor WricHT. I simply wanted to ask Professor Hudson what his 
impression is as to the reason for the Commission of Jurists that were meeting 
for the purpose of harmonizing the League of Nations’ Covenant and the 
Pact. Let me read the change which that commission proposed to the 
preamble of the Covenant, the object being to reconcile these two instru- 
ments. 

They proposed that the words ‘‘by the acceptance of obligations not to 
resort to war,” be altered to, ‘‘by accepting the obligation not to resort to 
war.” 

The twelfth article of the Covenant was to be so modified that instead 
of waiting three months after the award before it was legitimate to go to war 
the members of the League agree in the event of any dispute likely to lead 
to rupture they will only employ pacific means for settlement. 

And so far as I can see the only reason for this was that the Pact went 
further in eliminating war than did the Covenant. 

The Presipent. Do you wish to reply, Professor Hudson? 

Professor Hupson. No, Mr. President. I do not have the documents 
and cannot reply without them. 

Professor Joun B. Wuitron. I think in the attempt to explain the 
point that has just been raised with regard to the effort to revise the Cove- 
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nant we might go back to this document as it existed before the Pact of Paris. 
At that time there were certain lacunae in the Covenant. For example, 
suppose the Council were unable to decide a dispute by a unanimous vote; 
at the end of three months the parties could legally go to war. Second, 
suppose it was decided that the dispute was domestic in nature; at the end 
of three months the parties might go to war. Suppose, moreover, that 
one of the parties refused to execute the sentence; the other party could 
make war against him; that is called a war of execution. Those were three 
lacunae of the Covenant, and in this case the old neutrality existed, even 
for League members, except for the action of Article XI, a general mandate 
to the League to exert itself to maintain the peace. 

Now, what happens to those three lacunae of the Covenant through the 
operation of the Pact of Paris? You have no war, but you have no solution; 
and, most important of all, you have no sanctions. Now, one outstanding 
effort of the jurists has been to supply sanctions for those three lacunae 
in case one or both of the parties insisted upon going to war. 

I subscribe to the general philosophy which is back of the two speeches 
which have been made this evening. I think neutrality is doomed. Little 
by little we are coming to the theory, so well stated by President Wilson, 
that in a war of principle neutrality is unconscionable. The evolution of 
this conception may be traced back for the last 200 or 300 years, and there 
seem to be strong indications that it will be consecrated in the international 
law of the future. In fact we stand in this matter today between the inter- 
national law of the past and the international law of the future. 

If the ‘‘new neutrality”’ is to be achieved, it will only be with the col- 
laboration of the United States. I cannot subscribe to the fears which 
Professor Borchard has manifested tonight. He seems to think we are 
being drawn into the entanglements of Europe. He fears that someone else 
will decide who is the aggressor and then we will have to follow with our 
fleet and our army. May I reply that I know of no serious project of this 
kind which has been presented. Even according to the Wickham-Stead 
proposition of a few years ago, the United States was to decide for herself, 
as to which state was the aggressor. Since in each case the United States 
may decide the matter for herself in all liberty, we would be amply protected. 

While I subscribe to his general thesis, I must ask Professor Wright this 
one question: Suppose that State A were guilty of an aggression against 
State B. Now if Great Britain desired to apply a pacific blockade against 
State A, would the United States be permitted under the present law of 
nations to ship arms and munitions and food supplies to A? I understand 
from Professor Wright’s statement that we have lost this right to insist upon 
our neutrality. I cannot see how this can beso. This might be very desir- 
able, but I do not see that Professor Wright has bridged the gap. I would 
like him to show us how this solution has been reached. 

Professor WricHut. I think my answer to that would be that we gave 
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a recognition to the procedure for sanctions against aggression which existed 
at the time the Pact was made. If we regarded this procedure as in accord- 
ance with that of the League of Nations Covenant and directed against a 
violator of the Kellogg Pact, it seems to me that we would have to respect 
that procedure as an appropriate sanctioning of the Pact. Of course, we 
would have discretion to decide whether the party that the League Powers 
decided was the aggressor, and if there was a difference of opinion, obviously 
we would have trouble. But my only contention is that if the procedure 
used is in accordance with Article XVI of the Covenant, which was in 
existence when we signed the Pact, and was specifically drawn to our atten- 
tion at that time, and if we agreed that it is being applied against a violator 
of the Pact, we are obliged to respect that procedure. 

Mr. Georce A. Fincu. I do not wish to prolong the discussion with 
regard to the technical interpretation of the Kellogg Pact. Indeed, I believe 
it was the purpose of the originators of and parties to the Pact, to avoid 
technical discussions of this kind. It was proposed specifically to incor- 
porate into the Pact a suggestion about wars of aggression, and that idea 
was emphatically rejected by Secretary Kellogg and did not find a place in 
the Pact. I believe the Kellogg Pact is an instrument evolved as a response 
to the demand of people all over the world to make the avoidance of war 
simpler and easier, and especially to prevent their governments from risking 
the loss of lives and property in war on the pretense of the technical inter- 
pretation of international instruments. 

My idea of the practical interpretation of this document was well illus- 
trated by what happened between Russia and China last summer where 
the United States, backed up by practically all the great Powers of the world, 
invoked the provisions of the Pact to prevent the development of a situation 
which might have had serious consequences. That situation seems to me 
to have involved the very facts used here tonight in arguing the technical 
interpretation of the Pact. Both sides denied they were engaging in 
aggressive war but claimed to be defending their rights under an interna- 
tional agreement; yet both sides engaged in hostile operations against each 
other. Now, Secretary Stimson did not stop to inquire whether it was a 
legal war or not, or to find out who was the aggressor, or to say which side 
was right or which side wrong. He appealed to them both as signers of the 
Kellogg Pact, and was supported by a great many of the other Powers. 
Now, I am perfectly well aware that the Soviet Government declined to 
recognize that the Pact had any application in the case. Nevertheless, it is 
significant that almost immediately after that application had been made 
of the Pact by the United States and the other Powers, the war ceased in 
Manchuria, and Russia agreed to come to terms with China. 

It seems to me the Kellogg Pact was made for the purpose of providing 
a rallying point around which public opinion the world over could be brought 
to bear upon the powers of government to compel the peaceful adjustment 
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of any international disputes that might arise. I believe if the Kellogg Pact 
is viewed in that light and is applied in that manner it will serve a very useful 
purpose, and avoid the technical discussions in foreign offices of these very 
questions we have been discussing tonight. 

Miss SanAH WaAMBAUGH. I wish to make two points. One is about 
aggression. The determination of the aggressor is undoubtedly a most 
difficult question. In 1924 I listened for a month at Geneva to a discussion of 
that particular point by military, naval and air experts who, perhaps, were 
even more meticulous in their examination of such a question than would 
be diplomats or international lawyers. At the end of that month they 
drew up the Protocol for the Pacific Settlement of International Disputes 
in which they incorporated the test of aggression with which you are all 
familiar but, recognizing that any test might fail, they put in another article 
which we never hear mentioned in this country. This provided that if 
the League Council could not decide who was the aggressor, the members 
of the League should be under obligation to enforce an armistice on both 
parties. It seems to me that that is the common sense solution, and it 
brings me to my second point. 

In discussing sanctions in this country we never appear to consider 
what sanctions are for. Are they to be used to punish the aggressor or 
to stop the fighting? If they are to punish the aggressor, then decision 
as to who is the aggressor is of the utmost importance. But if the purpose 
of sanctions is not to punish but to stop the fighting, then the question of who 
is the aggressor becomes of minor importance: the main thing is to stop 
both sides from fighting and to bring them to some court or other body for a 
peaceful decision of their controversy. I wish that in discussing sanctions 
we would keep in mind the purpose for which they are to be used. This 
applies also to discussions in Europe, where sometimes, for instance, they 
speak of sanctions as being for the purpose of punishing the aggressor. 
I submit that that is not the purpose of the League sanctions. 

Mr. KenneEtH 8. Caruston. By reason of the great interest evinced 
in the subject I would like to interject a question which has been suggested 
already, I believe, by Professor Hudson. The point is this, that we are 
dealing here with the Kellogg Pact and with its text, and I raise the question 
whether the Kellogg Pact does deal with aggressors as such, whether it does 
contain that assumption which has in a great many instances underlain the 
remarks of the speakers during the course of the discussion. That question 
has occurred to me by reason of a remark made by President Hoover during 
the course of his address to the D. A. R. I understand President Hoover 
to have said: “But there is a price which no nation can afford to pay for 
peace.”’ I believe that that remark may imply an instance of a national 
affront. Now, would such an instance be comprehended by the text of the 
Pact with which we are dealing? From the standpoint of the nation com- 
mitting the affront in what manner has it violated the Pact? It has not 
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taken up war as an instrument of national policy, but seemingly in defense 
against the acts of war initiated by the injured state. The subject matter 
does not seem to come under the classification of disputes, because, I suppose, 
that in the instance under supposition the nation which has been injured 
takes the only remedy open to it in honor and goes to war. That act, gentle- 
men, is not an incident of pursuit of national policy, nor is it a question which 
is concerned with a dispute. 

Going back, the main proposition underlying the whole subject has been 
this, that all wars must arise out of two sources, one that of disputes, or, 
second, the pursuit of national policy. It can be conceived that it is quite 
possible for wars to arise under different circumstances. The instance 
suggested, it may be contended, is one which is a technical and difficult 
question even for the determination of a court, but from the standpoint of 
pure logic it may be nevertheless a circumstance which could arise and which 
would need to be analyzed. 

Mr. Joun P. Buttineton. Mr. Eagleton said, during the last part of 
his talk, that during the last war, war became so complex that neutrality and 
belligerency became incompatible. I got the notion somewhere that they 
had been incompatible for a couple of hundred years and that from that very 
incompatibility arose the laws governing the rights of neutrals and belliger- 
ents during a war. 

Practically the whole last part of his paper seemed to me to be directed 
against neutrality as a practical matter, and that at the present time it 
seemed to him that we should not be neutral because it would be better for 
us to get in right away. Furthermore, that it was rather barbaric to be neu- 
tral, but you should get in on the morally right side. It has been discussed 
whether you can decide that or not. Ido not think you can. But it seems 
to me to leave out the very purpose that the Kellogg Pact intends to arrive 
at, according to Mr. Finch, which is giving the parties something to think 
about. For that purpose the status of neutrality must remain. 

I cannot follow Mr. Eagleton when he says that the fact neutrality re- 
mains will cause wars to spread rather than to restrain them to a limited area. 
I had always thought the opposite was true. Of course, we can be drawn 
into a war in defense of our neutral rights, but it seems to me that failing to 
get in quickly enough during the last war injured neutral rights a great deal. 
If we had got in sooner, maybe on the other side, or if we had had some one in 
London who was representing the American viewpoint rather than the British 
viewpoint, things might have been different. It seems to me if we remained 
out of any major war as neutrals we would occupy the same position that 
Great Britain did in 1914. 

I think at the present time no two groups of Powers of Europe would be 
willing to go into a major war without knowing what the United States 
would do. I think we can do more good for the world and for peace if we 
can retain the status of neutrality, and it occurs to me that, regardless of 
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what you might think about the efficacy of the Kellogg Pact for doing what 
Mr. Finch says, that is, give the parties breathing time, certainly the neu- 
trality of the United States will give them some time to breathe and some 
time to think. I think any one of them who desired to go into such a war 
would very seriously consider what the United States was going to do if they 
knew that the status of neutrality remained, and I think that any interpreta- 
tion of the Kellogg Pact which would tend to do away with neutrality would 
be a most unfortunate one, and I do not think there is anything in the 
Pact that calls for it. So far as I am concerned, it seems to me clear that 
the status still remains despite what Sir Samuel Evans did to it in the 
World War. 

Professor EaAGLETON. I want a word of self-defense. The last gentle- 
man has interpreted me better than the others before. He correctly inter- 
preted me as believing that neutrality is immoral and impossible. I do not 
know that I can elaborate what I have said in that respect. He spoke of the 
war of 1914. I might suggest that if neutrality had been eliminated at that 
time, and if Austria and Germany and others had known that all the states 
of the world would have been combined against any state that took up 
arms, then I do not believe there would have been any war at all. And that 
theory has been worked out more recently in the Greco-Bulgarian dispute 
and the Paraguay-Bolivian dispute, where, I think, the effect of neutrality 
was to stop the quarrel in both cases. 

But I should like to defend myself against misinterpretation. I think 
I nowhere said that the Kellogg Pact eliminates war and, therefore, elimi- 
nates neutrality. I do not believe that at all. On the contrary, I say it 
with real regret, I think the Kellogg Pact allows any war, and I am sorry 
about that. But the whole purpose of my argument was to improve the 
Kellogg Pact and make something out of it. In principle and ideal I think 
it is one of the greatest steps we have ever taken in history, but I want to 
make it useful; and I propose doing that by eliminating neutrality and 
combining the efforts of all against the aggressor state or against the law- 
breaker. 

And may I add one word as to the aggressor? I do not think that 
international society has advanced yet to the state where it is proper to judge 
upon the intrinsic merits of a controversy, upon the intrinsic guilt of a state. 
I do think that we have reached the stage where we can say that the state 
that resorts to force, regardless of the merits of the controversy, which 
resorts to force without pacific effort first, is a law-breaker, and that the 
Society of Nations should combine against it. 

Mr. Nicotson. May I speak to that statement of the last speaker but 
one, who said, at least I understood him to say, that the distinguished 
ambassador to the Court of St. James during the period of the World War 
represented rather the British point of view than the American point of 
view. Mr. Page is dead and I only want to say that in the judgment of a 
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great many Americans, even of opposite political faith, as I myself am, 
Ambassador Page took a long range view of history and that he represented 
the American viewpoint in all that he did in behalf of this country. Such is 
my opinion and my judgment. 

The PresipENT. Ladies and Gentlemen, it is five minutes of eleven. 
If there is no desire on the part of any orator to enlighten the world as to the 
present or future status of neutrality, the Chairman will be obliged to enter- 
tain a motion to adjourn. 

(On motion, the meeting adjourned.) 





FOURTH SESSION 
Friday, April 25, 1930, at 10 o’clock a. m. 


The President, Dr. Jamzs Brown Scott, presiding. 

The PresipeNT. There are two papers this morning dealing with the 
subject of possible restatement of the law governing the conduct of war at 
sea. The first paper, you will be glad to know, is to be delivered by Rear 
Admiral C. L. Hussey, U. 8. Navy, retired. 


POSSIBLE RESTATEMENT OF THE LAW GOVERNING 
THE CONDUCT OF WAR ON THE SEA 


By Rear Apmirat C. L. Husstry, U. S. Navy, retired 


The Navy has a direct interest, second to none, in the law governing 
conduct of war on the sea. The study of international law is begun by the 
midshipmen at the Naval Academy. Maritime law has always held a 
conspicuous place in the curriculum of the Naval War College, where a 
course, constructive as well as instructive, has been conducted under the 
direction of our foremost international lawyers. At present, as for a long 
time, the War College is fortunate in having Professor George Grafton Wilson 
as our mentor on law of the sea. Finally, the Navy Department issues ‘‘ In- 
structions for the Navy of the United States Governing Maritime Warfare.” 
The last issue of such instructions was upon our entering the World War. 
This shows the Navy’s concern in knowing what may be regarded as exist- 
ing sea law. This indicates the Navy’s studied effort to assist in clarifying 
the law; of being prepared for its practical application. 

In our activities to these ends we find that legality of yesterday yields to 
expediency today which in turn establishes the law of tomorrow. As a lead- 
ing British statesman recently asserted, ‘‘ International law is dynamic, not 
static. Codification of the law has not kept pace with its organic growth.” 
One might add that it will not keep pace with dynamic human nature and the 
changing world. Restatement of the law thus becomes a continuous opera- 
tion, without prospect of early recovery from its present so-called chaotic 
condition. 

According to the Encyclopedia Britannica, international law is based on 
the following fundamental principles: (1) recognition of each other’s exist- 
ence and integrity as States; (2) recognition of each other’s independence; 
(3) recognition of equality one with another, of all independent States. In 
these fundamental principles are two of the corner-stones of our distinctive 
American civilization—equality and independence. Equality and freedom 
from entanglements characterized our recent stand in London. Equality of 
opportunity on the sea and freedom of the seas was the spirit of the Borah 
amendment of the Cruiser Act of last year. 
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Back of law there must be a sanction. As an early writer stated, the 
law of nations is sanctioned by the ‘‘pleasures and pains from four sources; 
physical, political, moral and religious.’’ The law of war on the sea rests 
upon force as its sanction. It rests upon physical sea power and the moral 
force of public opinion supporting that sea power. It also rests upon politi- 
cal, economic and social forces. As the leading world power we should not 
be content with less than equality in any of these respects. To do so may 
subject our behavior to the control of another nation. 

The sources of international law are said to be “‘ practices and treaties.”’ 
This gives maritime law a dual character, depending not so much upon its 
peace-time statement as its war-time enforcement. Legality and force 
jointly make for justice. Legality and force are the means to that great end 
on the sea. This interdependence of legality and force is the major con- 
sideration in the restatement of the law. Your other speaker will deal 
with the legal aspects of the question. So I am going to stress some of its 
broader aspects; particularly the relation and interdependence of law and 
physical force. 

The law of the sea is a broad world problem. It affects the general wel- 
fare of all the peoples of the world, and especially all maritime States. 
Restatement of the law calls for a resurvey of the world situation. It is 
not a problem that should be approached, as Lord Grey recently suggested, 
by considering one single issue. It is not simply a question as to the Ameri- 
can attitude towards a League blockade or a single aggressor nation. Our 
consideration must extend to the possibility of America or Britain or even a 
powerful group of nations being regarded as aggressors. There is also the 
contingency of the League failing to take action or reach a decision in an 
emergency. Then, too, there is at least as much chance of “private war” 
as of ‘“‘public war.’”’ But whatever the character of the war, there are going 
to be neutrals. Nations may accept the ‘‘risk of peace,’”’ but they will de- 
mand the “‘right to peace” in any kind of war in which their vital interests 
are not directly involved. It is not a matter of an Anglo-American agree- 
ment making for Anglo-Saxon hegemony for joint sovereignty of the seas or 
joint statement of the law of the seas, but rather of American independence 
of action in the interest of justice and equal opportunity of all nations on 
the seas. It is a world problem involving not only freedom of the seas, in 
its usually accepted meaning as to neutrality, blockade and contraband, but 
free seas in that broader sense as affected by command of the sea, control 
of the sea and sovereignty of the seas. It has not only legal and naval 
aspects but political, economic and social aspects. Furthermore, the law 
of the sea has a potential effect in peace as well as a practical application in 
war. 

The law governing conduct of war on the sea deals with force and rests 
upon force; not physical force alone, but also moral force. These two forces, 
the physical and the moral, are interdependent and reciprocal both in the 
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formulating of law and its practical application. Might makes right has 
heretofore prevailed in the practical application of the law of the sea. Supe- 
riority of force, its influence and successful employment, make for the 
legality of such operations as give dominance in peace andin war. The law 
of the dominant becomes the accepted law of the less dominant, and for that 
matter the rest of the world. Such is the nature of the law built up by prac- 
tices, by decisions of prize courts and by treaties during 350 years of British 
sovereignty of the seas. The written law governing conduct of war on the 
sea and dealing with freedom of the seas cannot disregard the unwritten law 
affecting free seas in the broader aspect due to command of the sea. 

The laws for the conduct of war do not change in principle but do change 
in the application of the principle. It would be desirable if possible to bring 
the laws of war up to date with due regard to the developments of science 
and other world changes. It is the opinion of some that if international law 
is to be saved, it must be restated. 

The restatement of law governing conduct of war on the sea should not 
stop at restating the old legal rules. It must of necessity deal with new in- 
struments and new methods of warfare and increased facility of radio com- 
munication. This applies particularly to air warfare, gas warfare, and 
mechanical warfare. 

A restatement of law should correct the obvious defects in previous 
statements. One is the provision dealing with conversion of merchant ships 
into war ships and their reconversion at sea. Another, as the Japanese 
recently pointed out at London, is that the stipulation in the Treaty of 
Washington as to the armament of merchant ships is not sufficiently 
explicit. 

Most pertinent to our discussion is the last expression of Congress, re- 
flecting American public opinion, contained in the amendment to the Cruiser 
Act of 1929. That amendment favored an agreement of all the principal 
maritime nations regulating war on the sea, including the inviolability of 
private property thereon. . In the discussion incident to the amendment, 
re-codification of international law, and its interpretation by the World 
Court were anticipated. 

On the other hand, in spite of the chaotic condition, there are well in- 
formed experienced students of this question who believe that we want no 
advance clearing up of this question. When war comes the action of either 
neutral or belligerent will tend to be guided by the political situation of the 
time. If the matter is decided now, governments will have no political 
freedom when it is most needed. In continuation of this idea, it should be 
noted that the British rules governing maritime law on the sea during the 
last war are dormant but not discredited, and are looked upon by some as 
the best basis for the rules for the next war. 

Whatever rules of war are made now will be subject to modification by 
the time war comes. Attack on property at sea always has been as vigorous 
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as may be without turning important neutrals into enemies, and this is 
likely to be a continuing condition. 

Restatement of law of war on the sea presupposes war in which actual 
physical forces are engaged. The relative strength of physical forces will 
have much to do in formulating the statement of the law during peace and 
more to do with giving practical effect to the spirit of the law in actual war. 
As there is interdependence of law and force, so there should be a balance of 
law and force. As President Wilson said in August, 1914, the United States 
should be kept “‘free and fit.”” We should profit by his World War experi- 
ence in finding that the United States was no longer free owing to failure to 
keep fit. The United States was drawn into the war owing to the lack of 
force as a potential safeguard of our neutral rights. That was the origin of 
the policy of the United States for a navy second to none, a policy that 
President Wilson steadfastly adhered to at the Peace Conference and 
thereafter. 

This question of maritime law is always going to be with us, so let us 
prepare to deal with it. This is one world problem, for the solution of which 
America can and may well take the initial preparatory steps without refer- 
ence to other nations. It calls for advance preparation, for consideration 
first of all nationally of the aspects, legal, political, economic and social, to 
reach a national viewpoint; such a national understanding as some other 
world powers have already reached, as shown in the recent discussions in 
London. At the same time, let us fulfill the provisions of the London Naval 
Treaty by fleet parity and a balanced fleet. And while doing this let the 
paving of American public opinion be kept under American control. Such 
organized and enlightened American nationalism is the proper foundation 
for American internationalism. 

Such is my conception of the need of immediate American preparation 
nationally to cope with the international problems that should be antici- 
pated as arising out of a war onthe sea. When American moral force demon- 
strates its effectiveness in the world war of wits; when it proves its inde- 
pendence of and non-susceptibility to un-American propaganda; when it 
demonstrates its ability and understanding for codperation with organized 
armed forces; when it recognizes the interdependence of physical forces and 
moral forces; and the imperative need of maintaining a balance of those 
forces, then America will be in a position to trust more fully to international 
covenants and to join in the drafting of international agreements to govern 
the conduct of war on the sea. 

American interest in the law governing conduct of war on the sea is 
second to none. American interest in legality on the sea has been second to 
none. Until other American forces, legal, political, economic, and moral, 
demonstrate their ability to safeguard American interests on the sea and 
overseas, these United States should maintain a navy second to none. 

So far as American neutrality is concerned, actual balanced fleet parity 
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and freedom for political action depending upon the political situation, will 
insure due regard for American rights on the sea in the immediate future. 
It will make for restatement of the law governing the conduct of war on the 
sea. 


The PresipentT. The second paper on the subject will be by Mr. E. G. 
Trimble, Instructor at New York University. 


POSSIBLE RESTATEMENT OF THE LAW GOVERNING THE 
CONDUCT OF WAR AT SEA 


By E. G. TRIMBLE 


Instructor at New York University 


The question, whether we should have a restatement of sea law and, if 
so, what form it should take, depends upon whether war and neutrality in 
the traditional sense are still possible. On these matters there is much 
difference of opinion, but whatever opinion we may have in theory about the 
consistency or inconsistency of war with the obligation of the nations under 
the Kellogg Pact or of neutrality with the obligations of the nations under 
the League of Nations Covenant, a realistic view of the international situa- 
tion seems to indicate conclusively that, in spite of the progress made toward 
the establishment of a system of international control, there is yet under 
certain conditions room for war and neutrality. Certainly, it is quite 
obvious that the statesmen of the world have demonstrated within the 
past few weeks that they are not harboring any illusion that wars have been 
abolished. 

If, then, war and neutrality are still permissible, it would seem to follow 
that there should be a body of sea law to regulate relations of neutrals and 
belligerents on the high seas. Such a body of rules could be drawn up and 
agreed upon by the nations without its existence in any way being a stum- 
bling block to further international codperation or organization. Itsexistence 
would not conflict with any of the plans already suggested in the United 
States to supplement the Kellogg Pact, and the United States might, not 
inconsistently with these rules, agree that it would not insist upon its right 
to trade with a member of the League of Nations against whom the League 
was taking action by unanimous decision of the Council for having broken its 
pledges under the Covenant. On the other hand, such a body of law, if 
observed, would prevent a reign of unrestrained force on the high seas in the 
next war. 

Although this problem is in a sense a world problem, Great Britain and 
the United States are in a special way concerned with it. They have now 
agreed upon parity in naval strength, and, in order to avoid difficulty, they 
should agree upon the rules governing the use of these navies in their 
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relation to neutrals in time of war. The United States was forced into the 
last war by the belligerents of both sides so violating her rights that neutrality 
was no longer possible. Since the rules of sea law had not been drawn up in 
systematic form and ratified by the nations, it was easier than it would 
otherwise have been for the belligerents to violate neutral rights under the 
guise of “‘interpreting”’ the old rules or changing them to conform to new 
conditions. What is needed, therefore, is a systematic and an accepted 
restatement of the rules similar to that embodied in the unratified Declara- 
tion of London. To say this, is not to assume that they would always be 
respected in every particular, but such a restatement would make a violation 
more easily ascertainable and would at least furnish a basis for claims for 
damages against the violator. 

The need for a restatement of the law arises largely from the fact that, 
during the World War, the old rules, which protected neutral citizens in 
trading freely with other neutrals in all articles of commerce and with the 
civilian population of every belligerent nation in all except absolute contra- 
band, were disregarded. Not only could neutrals not trade at all with 
belligerent subjects, but they could not even trade with other neutrals if the 
Allies thought that Germany would profit by it. 

This was done on the theory that the war was being fought under new 
and novel conditions. It was said that because the German Government 
had taken control of the food supply and because so large a proportion of the 
civilian population was taking part directly or indirectly in the war, that the 
old distinction between combatants and noncombatants had broken down. 
As a result of this situation the distinction between the two classes of contra- 
band goods had also disappeared. The old rules of law had to be changed 
therefore to meet these new conditions. Some authorities since the war 
have supported these views, and some of them further express the view 
that the old rules ‘‘ broke down” because, instead of having a basis in logic, 
they were based on a compromise between neutral and belligerent interests. 
If these explanations are sound, that fact will profoundly affect a restatement 
of the law, and for that reason they deserve brief consideration. 

In the first place it may be observed that the so-called changes made 
both by Orders in Council and by court decisions practically abolished 
neutral rights and for that reason could not be accepted as laying down new 
law. In some cases neutral property was seized en route to a neutral coun- 
try with no positive evidence of a destination elsewhere and condemned on 
the theory that it might ultimately reach Germany. This was done in some 
cases where it was admitted that the owner did not intend that the property 
be sent elsewhere, and in some cases in which it was impossible to prove 
that it would not reach Germany. This was applying a penalty without the 
criminal intent being present, and would hardly be considered justice in 
dealing with a national, much less in dealing with a neutral subject. 

In the second place, it is submitted that new conditions did not make 
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necessary such a revolution in prize law. There were, of course, some new 
conditions, but an examination of Sir Edward Grey’s notes to the American 
Government shows that the conditions used to defend the measures which 
were most offensive to neutrals were really not new but, for the greater 
part, very ancient. The conditions which it was claimed justified the so- 
called blockade measures, were the geographical position of Germany 
and the use of steam which enabled her to get supplies through neutral 
neighbors. It is interesting to note that, although the influence of steam 
could be appraised in 1908, Sir Edward Grey himself, as Foreign Minis- 
ter, instructed the British delegates to the London Naval Conference of 
that year and insisted on maintaining the old rules of law. And the fact 
that a country is difficult to blockade has never given its opponent addi- 
tional fighting privileges. The argument of geographical difficulties was 
used before Lord Stowell in the case of The Stert,| which involved the block- 
ade of Amsterdam, Holland. It was argued that its purpose would be 
defeated by inland trade through Germany unless such trade was considered 
a breach of the blockade. To this argument Lord Stowell replied: “If that 
is the consequence, all that can be said is, that it is an unavoidable conse- 
quence. . . . This court cannot on that ground take it upon itself to say 
that a legal blockade exists where no actual blockade can be applied.” 

The arguments that the old distinction between combatants and non- 
combatants and between the classes of contraband had broken down are 
believed to be no more sound. Judge John Bassett Moore has adequately 
dealt with some of these arguments in his scholarly book, International Law 
and Some Current Illusions. It is not unusual or new for a warring na- 
tion to organize all of its resources for war purposes. Nor was the funda- 
mental distinction between combatants and noncombatants based upon the 
assumption that the civilian population did not take part directly or in- 
directly in a war, or that supplies sent them by neutrals would never reach 
the military forces. The peasant working in the field in other days had a 
direct influence on the results of war, just as the munition worker has today. 
And who can say that he had less influence? Obviously, relativity applies 
to the social sciences. 

The distinction between combatants and noncombatants represented 
an effort to mitigate the direct results of war by restricting them to the 
combatant class, and was a concession to neutrals who insisted that their 
peaceful trade with the noncombatant class, which comprises the greater 
part of every nation, in those things not directly useful in the war be not 
disturbed. It is difficult to see how these considerations have lost any of 
their force today. In fact, with the use of poisonous gases, aéroplanes, sub- 
marines, and with the division of labor characteristic of our industrial age, 
which makes it easy to starve an entire country, it would seem that today 
more than ever before we should insist upon the maintenance of the dis- 
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tinction. If it once be abandoned, there is no legal protection for women 
and children from indiscriminate killing or starvation. 

President Hoover has recently endorsed and submitted to the public 
opinion of the world the principle of maintaining this distinction and he 
clearly favors the adoption of rules to make it effective. In his Armistice 
Day address he said, 

For many years, and born of a poignant personal experience, I have 
held that food ships should be made free of any interference in times of 
war. I would place all vessels laden solely with food supplies on the 


same footing as hospital ships. The time has come when we should 
remove starvation of women and children from the weapons of warfare. 


It seems obvious that the President had in mind food supplies for the civilian 
population and not supplies which might be shown conclusively to be going 
to the military forces. Besides the high moral sentiment of the statement, 
the President was paying a tribute to a long established principle of war law. 
There would seem to be no good reason why the principle should not apply 
to the entire class of conditional contraband. 

It is true of course that the principle discussed above is based on a 
compromise. And that brings us to the other explanation given for the 
departure from the old law, namely, that the rules broke down because based 
on a compromise. It would be more accurate, if, instead of saying, “they 
broke down,” we make the verb passive and say, ‘“‘they were broken down.” 
They fell a victim to belligerent convenience. 

Furthermore, instead of their breaking down because based on a com- 
promise, it is submitted that compromise is the very foundation on which 
they, as well as most rules of law, must rest. Dean Roscoe Pound says that 
“‘the legal order is a process of adjustment of overlapping claims and com- 
promising conflicting demands or desires... .’’ He was, it may be as- 
sumed, speaking primarily of municipal law, but what he says is especially 
true of sea law. It would obviously be to the interest of a belligerent to 
stop all neutral trade with his adversary, while it would be to the interest 
of the neutral to trade freely with both belligerents in all articles of com- 
merce. Hence the compromise which divided goods into those condi- 
tionally contraband and those absolutely contraband. This particular 
principle is commented on by Judge Moore as follows: 

In truth the rule represented and has continued to represent a 
compromise between two claims, either of which if carried to its logical 


conclusion, would have destroyed the other, being in this respect like 
most other legal rules. 


If the above observations are sound, the problem in a restatement of 
sea law will be to find a fair compromise between neutral and belligerent 
interests which will confine the disastrous effects of war within as narrow 
limits as possible. 

It is believed that there is no sound reason for departing from the 
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fundamental principles underlying the old law. Therefore, the first thing 
to be done in a restatement would be to reindorse the principle of maintain- 
ing the distinction between combatants and noncombatants. This should 
be done both in the interest of humanity and in the interest of peaceful 
neutral citizens, whose right to continue their trade in goods conditionally 
contraband with each other and with the civilian population of belligerent 
countries, should not be interfered with merely because two or more nations 
choose to settle their own differences by war. 

Dependent upon the maintenance of the distinction between combat- 
ants and noncombatants is the maintenance of the distinction between 
the two classes of goods, those conditionally and those absolutely 
contraband. There would seem to be but little doubt that the latter dis- 
tinction should be maintained. Lists of commodities similar to those con- 
tained in the Declaration of London, and including those articles that might 
be placed in either of these classes, should be agreed upon. With our fre- 
quent international conferences and our present international organization, 
these lists could be kept abreast of scientific progress by subsequent agree- 
ments. An agreement on this question is fundamental, for, if a belligerent 
could enlarge the list of absolute contraband, it could nullify the effects 
of the other rules of sea law by so enlarging such list as to include all articles 
of commerce. This was practically done during the World War. 

The question of contraband brings up other elements of sea law, e.g., 
prize court procedure, search and seizure, and the relation of a neutral gov- 
ernment to the contraband trade of its citizens. 

On this last named subject it is believed that a change in the old law 
might not be undesirable. The neutral government might well take upon 
itself the duty of forbidding its citizens to sell goods belonging to the abso- 
lute contraband class to any belligerent. Such a change would prevent the 
making of profits out of supplying warring nations with the means of de- 
stroying each other and would oftentimes prevent neutral citizens from 
indirectly destroying their country’s neutrality. If this principle were 
adopted, examination of a vessel’s cargo could be made before clearance, 
thereby greatly reducing, if not abolishing, the necessity for search on the 
high seas or for taking vessels long distances off their course into a port to 
search them as was done during the World War. 

Modern conditions would seem also to make changes expedient in the 
rules, procedure, and evidence used in prize trials. The old rules which 
require the evidence to condemn to come from on board the vessel have be- 
come somewhat obsolete with our wireless and telegraphic communications. 
On the other hand, the practice during the World War, referred to previously, 
which permitted the seizure and confiscation of a neutral’s property en 
route to a neutral port, on a circumstantial inference that it would reach the 
enemy, and which, by shifting the burden of proof to the neutral claimant, 
caused the confiscation of his property because he could not discharge this 
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burden, should be condemned. The solution of this problem is not easy. 
It is a matter for special study and agreement by the nations. A warning, 
however, should be given against the position taken by Sir Edward Grey 
during the World War that this matter of evidence and procedure is a mere 
municipal matter, and not, therefore, of international concern. It is more 
than a purely municipal question. It is, as Justice Story said, ‘‘not a mere 
matter of practice or form, it is of the very essence of the administration of 
prize law.’”’ Neutral citizens who lost their property during the World War 
by reason of the changes in court procedure could testify to the truthfulness 
of this statement. 

From the position already taken in regard to the immunity of neutral 
trade, it would seem to be consistent as well as wise to reaffirm the provi- 
sions of the Declaration of Paris, that goods found on neutral ships, except 
contraband, are free from interference, and that neutral goods, except 
contraband, found on a belligerent vessel are free. 

The next important question on which an agreement should be reached 
is that of blockade. It may well be admitted that modern means of land 
transportation have greatly diminished if they have not altogether destroyed 
the effectiveness of the old institution of blockade. This is particularly true 
when viewed from the standpoint of the economic pressure that may be exerted 
by its use. In addition, the use of submarines, mines, and aéroplanes makes 
the maintenance of the old blockade extremely difficult. The institution 
might well be dropped, but its use in those cases in which it might be effective 
would not be objectionable. In such cases, it should conform to the old 
requirements. It was not used on any large scale during the World War. 
The so-called blockade measures of the Allies, as is well known, did not 
constitute a legal blockade but, as Sir Samuel Evans said, was a blockade 
“only for political and journalistic purposes.” 

Without a discussion of the defense of this novel measure as retaliation, 
the subject of a restatement of sea law would be most incomplete. As used 
during the World War, retaliation would give a belligerent the legal privi- 
lege, when he felt that the conduct of his opponent justified it, of striking at 
that opponent by measures which operated through neutrals. Under such 
procedure, the belligerent became both judge and sheriff in his own case, and 
neutral rights were wholly at the belligerent’s mercy. A similar use of the 
term was made during the Napoleonic Wars after all restraints of law had 
been cast aside. Such use of it did not have definite judicial support during 
that period, although dicta of Lord Stowell are often quoted to that effect. 
His opinions expressed in Parliament show that he considered the measures 
then adopted as outside the law of nations but justified on grounds of self- 
preservation. The measures were condemned at that time and have been 
condemned since by some of Great Britain’s greatest authorities. However, 
during the World War, the above described use of it was given judicial 
sanction by the British Prize Court and by the Judicial Committee of the 
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Privy Council in the cases of The Stigstad* and The Leonora. With all due 
respect for those high tribunals, the conclusion seems unavoidable that 
there was feeble legal foundation for those decisions, and, in my humble 
opinion, they cannot be accepted by the other nations as laying down sound 
law. It would seem to be essential that the nations agree upon the use made 
of retaliation in the future, for, if belligerents can by labeling their measures 
retaliation, acquire unlimited rights over neutral commerce, then neutral 
rights will have a precarious existence indeed. Time will not permit a 
discussion of the two other elements of sea law, namely, unneutral service, 
and the treatment of enemy goods. It is believed that these subjects would 
not present any serious obstacles in the way of an agreement among the 
nations. 

Such a restatement of sea law as has been here suggested would place 
the compromise between neutral and belligerent interests near where it has 
historically been with some few changes to conform to modern conditions. 
The adoption of such a body of rules would need to be followed by the adop- 
tion of rules to regulate the use of some modern instruments of war, such as 
the submarine, aéroplanes, and mines. These matters need not detain us 
here. Suffice it to say that efforts have already been begun to regulate the 
use of these instruments, and it is submitted that their regulation should be 
in conformity with the above principles. 

It may be objected that an agreement on such a restatement of sea 
law could never be reached because of the differences between the United 
States and Great Britain on this question and because the economic weapon 
is too powerful to expect belligerents to dispense with its use. 

Such objections may not be as serious as they at first appear. It is 
believed that the suggestions made above for the restatement of sea law are 
supported in basic principles by the decisions of Lord Stowell in the English 
Prize Court. There is little difference in principle between American and 
English prize law for the former is based on the latter. The differences that 
have recently arisen between the two countries on this matter are due to the 
fact that under the stress of the World War, the British Government and 
courts departed from the principles of Lord Stowell. 

Furthermore, there are reasons for believing that Great Britain might 
profit greatly by coming to an agreement with the United States on this 
question and by giving up the weapon of economic starvation in war. In 
the past, she has been in a position to profit by its use because of her control 
of the seas. Today she has agreed that the United States can have a navy 
equal to her own, and, besides losing her naval supremacy, there have been 
developed the submarine and the aéroplane. Against these instruments in 
the hands of a Continental enemy, her superior strength in surface vessels 
would not assure her of open trade routes on which she depends for her life. 
This situation is recognized by many leading men in Great Britain today 
2 This JouRNAL, Vol. 13 (1919), p. 127. 3 Tbid., p. 814. 
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and many of them are wondering if she has not more to gain than lose by 
making concessions on this question in return for a guarantee of her food 
supply. The logic of the international situation, therefore, would seem to be 
conducive to an agreement on this question. 

It is often said also that war cannot be regulated and that any rules 
adopted for that purpose will be disregarded when war comes. History 
seems to indicate, however, in spite of the examples of the Napoleonic and 
World Wars, that wars can to some extent be regulated. Even primitive 
tribes have rules mitigating its horrors in a variety of ways. Many of 
them have neutrals as well as noncombatants, and some of these tribes 
which have not taken up the habits of civilized man refuse to starve out 
their enemy. Furthermore, some modern wars have been fought with 
some respect for law. It is probably true though that some of the rules 
will be violated in any great war; it is possible even that most of them will 
be if another World War should occur. But it could hardly be argued that 
civilization can be advanced by making no attempt to restrain the destruc- 
tive passions of war. Civilization is a cumulative process and its growth 
can be furthered by developing respect for law and by building up rational 
systems of social control. That is the essence of civilization. 





The PrEsIDENT. The written papers have been concluded and the 
interesting matter is open for discussion from the floor. A speaker at last 
evening’s session regretted that the question of neutrality, that is to say, of a 
nation or nations being neutral, in the future had not been discussed as it was 
expected that it might have been in connection with the topic of last evening. 
Apparently we are brought face to face with a discussion of last night’s prob- 
lem or, at least, some phases of it. The gentleman who made the statement 
last night shakes his head, and no doubt that means that our discussion is to 
be without his participation. However that may be, it is open for the dis- 
cussion of those who feel moved to instruct us by their wisdom as they honor 
us by their presence. 

Admiral W. L. Ropgrrs. I have listened with a great deal of interest to 
the discussion of the probability and the practicability of some change in the 
law. Any wise law is based upon experience, and if we are to formulate a law 
of war for the future, it can only be based on the experience of the past war. 
And what certainty have we that that is to be repeated in the next war? The 
last war was a war of masses. France and Germany are still the principal 
possible opponents, with their allies. The Treaty of Versailles has limited 
the German army to 100,000 men. France is still relying on the masses of 
French citizens, supported by the Moors of Africa. The result of that has 
been that the German army is going to mechanization, and it is the hope and 
the idea, which probably will not be completely carried out—the English 
army is following the same—it is hoped that the mechanized army will cut 
through the popular army like a knife goes through butter. It will not be 
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entirely like that, but something like that. If that idea is realized in the next 
war, the less important becomes the freedom of the seas, because the war will 
be quickly fought out on the national reserves which are in each nation’s 
storehouses, and it won’t call upon the importation of food stuffs and sup- 
plies of every sort. The question of freedom of the seas will only be impor- 
tant in a long war. 

There is an idea among many people that a well phrased law is a Robot 
that will do the job. But it seems to me that in the international body 
politic the law is a skeleton, and diplomacy and the menace of force put the 
breath of life into it. In the next war we will have, whatever may come, the 
declarations of war on both sides with the purpose which they will carry out, 
and on the other hand we will have the neutral declarations of policy and 
what they expect to do. And the menace of force and diplomacy of the 
neutrals, as was said last night, is what is going to determine the line of the 
conduct of the war. 

Professor CHARLES G. Fenwick. I am beginning to feelat home. I 
had thought this Society had finished with the laws of war some years ago 
and was going to build up constructive rules of peace. But it seems we are 
back again where we were seven or eight years ago and are going to restate 
the laws of war at sea; and while we are at it I am going to offer a code of my 
own. I observe in the history of mankind that one of our foibles is to mor- 
alize upon our immoral conduct, in finding a pious excuse for doing what we 
know we ought not to do. If I may borrow a metaphor from the subject 
under discussion, the sands of time are strewn with the wreckage of the laws 
of maritime war. Now, there is but one article in my new code. It seems 
we ought to have a new code, because we are told there is going to be a 
new war, and the speakers must have some reason to think so. I pro- 
pose that Article I, the sole and only article, of the new code be,—That 
future wars shall be conducted by officers and men like gentlemen. End 
code. 

Now, that code has a great deal to recommend it. In the first place, it 
would permit you to do whatever you wanted to do; and, in the second place, 
you would always be observing the code, because you could always say you 
were acting as a gentleman. I might add a little interpretation or gloss to 
the code. I do not want to put it in the code itself lest it be open to misin- 
terpretation, as in the case of the Pact of Paris. The text looks better when 
the interpretations are on the side. The text: That future wars shall be 
conducted by officers and men like gentlemen; Aside,—each officer and each 
private shall be his own judge of what constitutes a gentleman. I might add 
that I was tempted to say that instead of the “gentleman” we use the word 
“Christian”. That I fear, Mr. Chairman, has an historical connotation. 
To wage war like a Christian,—the idea has always been revolting to me. If 
the code is to be that future wars shall be conducted in a Christian manner, I 
prefer not to sign it. 
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I want to add one thing for these gentlemen who seek to regulate war. 
Can they in the history of the world name one law of war or of neutrality 
that has been observed? I have gone through them pretty carefully, al- 
though it is difficult to be accurate in such matters—to attend to commas 
where the whole sentence is badly constructed, and I ask them, can they 
name one law of war or of neutrality which has been observed in any war? 
In other words, the whole history of war is that you violate all existing laws 
of war and neutrality. Then you call a conference at the end of the war to 
reshape the law of war and neutrality, then in the next war the new law will 
be broken, and again you will have another conference to restate it. It was 
certainly true in the early years of the Napoleonic wars, certainly true in 
the latter phase of those wars when we were drawn in, in 1812; it was cer- 
tainly true in the years preceding the Declaration of Paris in 1856. Our own 
Civil War disposed of the old law and there was a long controversy arising 
out of it, and then new laws in 1907 to 1909, and finally the World War dis- 
posed of that law. 

Look down the whole history of war and try to find one law that is 
specific and that has no loophole in it and that has been observed. I find 
none. There must be no needless devastation. But what is needless? 
When a certain gentleman, whose statue now stands some 300 yards from 
this hotel, marched from Atlanta to the sea, first having set fire to Atlanta, 
then laid waste a stretch of country sixty miles wide, he was fighting his war 
pursuant to the necessities of warfare. There was no needless devastation. 
And when another gentleman went from Staunton to Harper’s Ferry and laid 
waste the whole Shenandoah Valley, and burned mills, houses, and every- 
thing else, it was the necessity of war. In the face of what was done in the 
Boer War, they drew up more declarations saying that there must be no 
devastation of the enemy country unless military exigencies demand. That 
is the important thing, unless military exigencies demand. And military 
exigencies can always be found to make the demand when you have the right 
kind of an officer that knows the game. 

Don’t let us be sentimental about it. Why feed the women and chil- 
dren when it is permissible to blow them up as an incident to the destruction 
of military centers like London and Paris? Why not kill with dum-dum 
bullets? And if you can blow a man up with a bullet weighing two pounds, 
why not blow him up with one weighing less than one pound? There is no 
logic in the system. If you can use shrapnel, why not use explosive bullets? 
If you can not asphyxiate him, why blow him up? I should think it would be 
a quieter and more natural death to be asphyxiated than to be blown to 
pieces. It is perfectly legal to blow up a battleship and send a thousand men 
to their death in the sea, but you must not asphyxiate them with gas in 
anticipation of their being asphyxiated by drowning. 

Let us have one rule for the future. Wars shall be fought by officers and 
by men like gentlemen, and then the understanding or the statement that 
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will accompany the code will be that each officer and each man will be his own 
judge of what constitutes a gentleman. 

Mr. CHARLES WARREN. Admiral Rodgers’ first sentence seems to me 
to open the whole question of the attitude of this Society and any other 
society discussing international affairs, and the gentleman who has just 
spoken in the spirit of pessimism turns on the same point. Admiral Rodgers 
said that wise laws are based on experience. I challenge that remark, and I 
say many wise laws are based on hope. 

Mr. ArTHUR Kunn. Much as I have enjoyed Professor Fenwick’s dis- 
cussion this morning, he is a little bit too pessimistic. After all, we have 
really turned to that part of our science which deals with realism and not with 
metaphysical argument. We have dealt with the wars that are past and 
those that are to come, and the relation economically and geographically of 
nations to the rules of war past and future. There have been envisaged this 
morning changes in situations which require certain changes in attitude, and 
I think it augurs well for our proceedings, that we do take account, we do 
look above the grindstone every now and then and see what is going on in the 
international life of the world. So we need not be too pessimistic. 

Another note that I should like to accentuate is that no matter how 
hopeless the task in the past of humanizing the horror called war, that it is in 
the nature of man as a moral being to keep up the fight. If international 
lawyers are going to ‘“‘lie down on the job,” to use a colloquialism, and say, 
“Oh, what’s the use of laws of war? They always have been violated and 
probably always will be violated. Let us talk about the laws of peace and 
let the rules of war take care of themselves,’ it seems to me that we would be 
occupying in some measure the position of the animal mentioned last night 
whose feathers were the only thing left on the list of non-contraband. We 
would be adopting the reputed nature of that animal of sticking our heads 
into the sand and believing that we were making progress. 

I do not think we have the right to do that, and I believe we must go 
forward, as the two principal speakers of the morning have gone forward, in a 
hopeful sort of a way to restate the law of war on the seas in anticipation of a 
better day to come, of a more unified insistence upon the keeping of those 
laws, upon a better realization of the fact that no one can escape the violation 
of them; that in the future, combatants as well as noncombatants, noncom- 
batant women and children, as well as the fighting forces in the field, are 
directly interested in the maintenance of some semblance of right and justice 
even pending the continuation of the conflict. 

Mr. Trimsie. I demand, under the Kellogg Pact, the right of self- 
defense, especially with respect to what Professor Fenwick has said. I want 
to point out to him that I did not take the position in my paper that you 
should in war give up a useful weapon and adopt one that takes a little 
longer to get results with. I wanted to restrict the class of people that you 
could use any weapon against. His whole argument is that there is no 
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longer any distinction between combatant and noncombatant. That will 
place upon him the burden, in my opinion, of proving that a civilian today 
has more direct results upon the outcome of war than did a peasant working 
in.the field in 1806 when Napoleon’s army was starving. If he can prove 
that, I will accept it, but he has a difficult task on his hands in my opinion. 
He asked me to point out any rule of war that was always respected in war. 
I would like him to point out some civil law that is always respected. 

I got uneasy about my breakfast last night and did not during the dis- 
cussion take the floor. I wanted then to amplify a little some of the intro- 
ductory remarks of the paper which I read this morning. When war is 
actually abolished, I am perfectly willing to give up any neutral rights, but 
until Articles XI and XVI of the League Covenant are amplified, and until 
the Kellogg Pact is supplemented, we have the possibility of war and neu- 
trality in the traditional sense. I think anyone will have to agree to that. 
Now, the question is, when those wars come does Professor Fenwick want to 
include women and children in the class of those who can legally be killed by 
the use of bombs, poisonous gas, and starvation. If he does, then he is wel- 
come to that view. 

As I said, I am not arguing that law will always be respected, but I am 
not taking the position that human nature is such that we can never improve 
it any. Some laws probably will be disregarded in another World War, but 
we may have several rather large private wars in which most of them will be 
respected. Now, a lot of the violation in the past has, as I have said, been 
made easier—I won’t say it has been due to that entirely—but it has been 
made much easier because of the unsystematic form in which the law re- 
garding war has been stated. We have not had a definite statement, es- 
pecially of sea law, agreed to by the nations that we could point the finger at 
and say “‘ You are violating that law.” In the World War it was easy for the 
belligerents to argue that they were interpreting it to meet new conditions. 
I submit there were no new conditions that justified the policies of the bellig- 
erents. There were new ones, but those were not the ones that Sir Edward 
Grey used to justify his policy. I maintain, therefore, that we should pre- 
vent this being repeated by agreeing on a definite restatement of sea law. 

Mr. Witu1am H. Buymyer. I have been participating in international 
conferences for the abolition of war for thirty-eight years and it is interesting 
to see over this period, how, like the rise and fall of the tide, the inclination of 
men as to whether it shall be a civil administration or a military administra- 
tion, comes and goes. The effect of the ‘‘Wilson Points” and of the ad- 
dresses in the Assembly of the League of Nations in 1924, by MacDonald 
and Herriot, altogether in the first direction, but the further discussion in 
the Assembly after their withdrawal, brought it back to that impossible 
problem of the Covenant of utilizing both of these incongruous methods. 
Today, I think that the tendency is still to examine more the problem of war. 

I am not embarrassed, as most of these gentlemen seem to be, with re- 
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gard to a definition of war. I believe that there is but one definition: and 
that is, war is a matter of might and will be fought always to the limit, regu- 
lated to some extent by public opinion, but justified wherever it cannot be, 
by the rule of extreme necessity. I believe that it is possible at this day to 
abolish war. I believe that the economic pressure which can be exerted 
against a nation is a great deal stronger than armed force and that all that is 
required is the right organization; so that a nation will know that if it refuses 
to conform to the rules of the international convention, it will be isolated— 
intercourse with it will be cut off. Mr. Carnegie accepted that principle 
with great enthusiasm, and the greatest advocate that this country has ever 
had, I believe, Justice Brewer, also accepted it with the greatest enthusiasm. 

Professor Quincy WricHT. Mr. Trimble, in his recent speech, said that 
he thought it would be appropriate to modify the law of the sea when the 
Kellogg Pact had been implemented. It seems to me that one of the best 
ways of implementing the Kellogg Pact would be to make an appropriate law 
of the sea. We can begin to implement by giving careful consideration to 
the modifications of the law of the sea which are necessary according to its 
principles. As I understand, all of the speakers this morning have thought 
that the law of the sea needed restatement, that conditions have somewhat 
changed and that consequently the restatement might be different from 
what it would have been prior to the war. Professor Fenwick thinks it can 
be restated in one article. As I understand Admiral Rodgers, he thinks we 
need to consider the experience of the World War and perhaps wait awhile 
and get some more experience. Mr. Warren seems to think we can base it on 
hope. I do not think we can begin to restate the law until we approach 
agreement on the basic principles. If we had an international conference 
while there existed wide divergence of opinion about the basic principles of 
the law we would never get agreement on the rules. And it is because of 
that wide divergence of opinion which I think exists that I think it would be 
inexpedient to attempt to restate the law of the sea in the near future. I 
believe, however, that on the basis of the Kellogg Pact there is a possibility 
of an approximation between the principles which have been accepted by the 
members of the League of Nations and the principles of the United States, 
and it was the effort of my talk last night to point out what those principles 
are. 

The gist of what I tried to say was this, that the United States will have 
no claim in respect to a United States ship prevented from trading with a 
Pact violator or in respect to a United States cargo destined for a Pact 
violator. That is the first principle. I am going to restate the law in two 
principles instead of Professor Fenwick’s one. The second is that a Pact 
violator will have no claim against the United States for a failure to observe 
impartiality or between it and defenders of the Pact. 

Now, I think those two principles, which of course need amplification 
and qualification, would furnish a basis on which you might have a restate- 
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ment of the law of the sea. I submit that those principles are somewhat 
different from those which existed prior to the war. Prior to the war, as I 
understand it, the basic principles of neutrality were these: Complete freedom 
of neutral trade, except in so far as the belligerents have an accepted right to 
stop that trade. And the other one, imposing a duty on the neutral to ob- 
serve absolute impartiality and to abstain from direct aid to either belligerent. 
Now contrast these with the new principles: First, absolute freedom of trade 
on the high sea, except with a violator of the Pact; and, second, no duty to be 
impartial to a Pact violator or to abstain from aid to his enemies. 

Professor GEoRGE GRAFTON Witson. After what Professor Wright has 
said, I suggest that it is advisable to go back to the topic of the morning and 
consider the problem in regard to the revision of existing laws as to the con- 
duct of war atsea. We already have, I think, in our Constitution, and so far 
as I know that provision has not been amended in any respect, a provision 
that the power to declare war still resides in Congress, and Congress does not 
always act as some of us would like to have it act, even after we try to put 
pressure upon it. We also have a very large number of treaties with regard 
to the conduct of war on the sea. Those do exist and Congress still has 
power to declare war. That being the case, if Congress at some time should 
become less amenable to public opinion than it is at present, there might 
possibly be a war in which we would have to participate and at times we may 
become even a neutral. This being the case, granting all the advantages of a 
hoped for permanent peace, guaranteed peace, or anything else that you 
might wish, we might advisedly look at the laws of war and question whether, 
in view of the experience of recent years, they might properly be revised. 

We have, for instance, a law, which by treaty is part of the law of the 
United States, under which a torpedo missing its mark shall become innocu- 
ous. Now, I will admit that a torpedo is a very remarkable piece of mech- 
anism, but it has not the sensitiveness to determine when it is projected 
through the water whether it has missed its mark at a given point and there- 
fore should become innocuous. It does not always go exactly where it is 
sent. Its mechanism may fail to work properly en route, and it may not 
reach its mark at all. It would seem, therefore, that we should revise that 
law and have it read that a torpedo which has completed its run should be- 
come innocuous, because when launched it can not know when it has reached 
its mark, while mechanically it can be adjusted to complete its run. There 
are many rules of the same type, drawn by people lacking technical knowl- 
edge of the subject upon which they were making regulations. Granting 
the existence of such rules, never mind whether they are ever going to be used 
or not, some of them are very defective and should be recast. 

The rules in regard to contraband are very defective. The rules of the 
Declaration of London prescribed that there were certain articles which were 
never to be contraband. The report which the United States delegates sent 
home was very enthusiastic because they had included cotton in the list that 





133 


should never be declared contraband. Now, I submit that by subsequent 
developments those delegates were entirely mistaken as to cotton. That 
being the case, in an attempt to draft the law for the conduct of war upon the 
sea as relates to neutrals, and that being what was thought in 1909 by the 
great naval Powers the highest embodiment of intelligence upon that subject 
and though the Declaration of London was used for a considerable period 
during the early part of the war, there is ample reason for reconsidering the 
laws of war as these gentlemen who have spoken to us have said, regardless 
of whether we are going to have peace or war. All the better if we do not 
have any war. Let us prepare for peace by having sound and sane regula- 
tions drafted. Contraband is one of the most difficult of all of those ques- 
tions. One of my English friends, when I pointed out to him that some 
lists of contraband had started with acetic acid and ended with zinc, said, 
“Well, I think we got everything in except human hair, and we did put in 
bristles.” 

When you have uncertainty you have a threatening situation in regard 
to law, and war is much less likely to occur if there are rational laws in regard 
to its conduct. Now, I am not advocating war and not disparaging peace, I 
am simply calling your attention back, if it may be called back, to the pro- 
priety of considering the question which is before us this morning. 

Mr. Francis DgAx. I would like to say about Professor Fenwick’s 
pessimism,—and the only justification for my daring to say so is because I 
devoted a great deal of my time during the past two years to a study of 
neutrality,—I would like to say that there are some rules which have been 
observed. I think we commit a fundamental mistake if we assert that the 
laws of neutrality came into existence at the time when Lord Stowell de- 
livered his celebrated prize decisions. Before Lord Stowell, that is to say, 
before the 18th, or, better, the beginning of the 19th century, there was a 
considerable body of sea law and a considerable volume of neutrality law, 
and some of those laws have, in many instances, been observed. For the 
purpose of this present discussion, which Professor Wilson wants to direct 
back to the topic, I would like to point particularly to one rule which in the 
18th century proved to be rather successful, and that was a system of sea 
passports which had been issued to neutral shipments and neutral ships. 
By this device, in order to mitigate as far as possible hardship resulting from 
visit, search and detention, the highest authority of the neutral country 
certified to the belligerent that the ship was neutral owned, the cargo was 
neutral owned, and had a neutral destination. 

Last summer I spent a few weeks in the French archives and looked 
over numerous decisions of the French Council of Prize in the 17th and 18th 
centuries when we had very little of the humanizing ideas of modern 
times, and I was very glad to discover that several ships which had been 
captured contrary to this law of neutrality had been released, and even 
damages had been awarded for unjust detention. Now, I do not want to 
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suggest that that always was the case, but certainly there are rules which 
have been observed. 

I wonder if it would not be a good idea to discuss, in the light of Mr. 
Trimble’s suggestions, this very particular point. 

Professor JoHn B. Wuitton. It seems to me that there are two meth- 
ods of discussing this matter this morning. One is to take up the positive 
rules of neutrality in case of war, the other to discuss the underlying princi- 
ples of neutrality, particularly those which concern the enforcement of 
international peace through coédperative actions. This second type of ques- 
tion is the one which interests me most, particularly in regard to certain 
proposals made by Professor Wright, to which I would like to address myself. 
It interested me very much that he should propose these two changes, be- 
cause his remarks last evening seemed to assume that the Pact of Paris, in 
case of a violation of that Pact would already permit the United States to act 
contrary to the former rules of neutrality. 

Let me illustrate what Imean. Suppose two states, A and B in Europe, 
or elsewhere, one of which makes an aggressive war upon the other. C, a 
third state, might wish to enforce those sanctions, but legally the United 
States, under the old law of neutrality, could continue her shipments to the 
aggressor and even become what has been termed “‘an accomplice of the 
aggressor.”’ Even if the United States should want to differentiate against 
that aggressor, it seems to me, under the most reasonable interpretation of 
the Briand-Kellogg Pact, that we could not do so effectively without violat- 
ing our neutral duties. There would have to be some international agree- 
ment between us and the other members of the Pact which would permit us 
in such a case to differentiate against the aggressor; without such an agree- 
ment, in many circumstances we would violate our duties under the old law 
of neutrality, which, it seems to me, still exists. 

I would like to point out that this is not true for the members of the 
League of Nations. Naturally, for these States, this fact is extremely 
important. A fundamental change in the law of neutrality has taken place 
for League members. According to such authorities as Oppenheim, Gon- 
siorowski, Fauchille, Politis—and I might cite many others, the old neutral- 
ity no longer exists; the League members have agreed to permit differential 
treatment of two parties at war according to the justice of their cause; they 
have permitted third states to differentiate against the aggressor. For 
League members, in other words, the old neutrality, being based on impar- 
tiality, has undergone a fundamental change. This is in accordance with 
the Grotian principle. It is going back to Vattel; it is in accord with what 
many of our own writers and statesmen have favored. It was directly sug- 
gested by Mr. Carnegie, by Mr. Roosevelt and by Mr. Wilson. The exten- 
sion of this principle means the doom of neutrality: this is the international 
law of the future. 

Professor BorcHarD. I think the paper we have heard from Mr. 
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Trimble is one of the best papers ever delivered in this Society. It was a 
thoughtful legal paper. The assumption that sometimes is made that people 
who are interested in the law on this subject are therefore necessarily bellig- 
erent and opposed to the abolition of war is, I think, quite unfounded. On 
the contrary, it is recognized that war is a cancer in the human system and is 
a reflection perhaps upon the intelligence of the race. But it is the race that 
we have now with us, and it does occasionally go hysterical and mad, and 
when it does, perhaps it is desirable that the accumulated wisdom of the ages 
shall be resorted to by those not affected to determine how the two or more 
excited groups shall conduct, not only their mutual relations, but particu- 
larly their relations with those who have preferred either to mind their own 
business or to remain out of the fight. You cannot wipe away, I think, 
that accumulation of the past merely by pious wishes or by the efforts (which 
I respect) that may have been made in recent years legally to abolish the 
whole institution. In fact, if you examine critically those efforts to abolish 
it, you will find therein recognition of the possibility of war throughout. All 
you need to do, in my humble judgment, to ascertain how the nations dealing 
with this subject think about it, is to examine what they have done in the past 
ten years, beginning with the Treaty of Versailles and ending with the recent 
London Conference. I do not think anybody can examine that evidence and 
come to the conclusion that they themselves do not realize that war is an 
ever present possibility. And when one looks carefully at the political 
arrangements of Europe I am afraid one must agree with them. 

The effort of lawyers and statesmen to see if they cannot regulate this 
future possibility, unhappy and unfortunate as it is admitted to be, is for the 
purpose of limiting its deleterious effects. Now we may differ, and obviously 
would, as to how that new constellation may shape. The assumption, how- 
ever, that every war is going to be a world war and that this regulation that 
we have in view must contemplate that possibility is not, I think, well 
founded. For every great war there have been dozens of smaller wars, and 
the rules of law have controlled in those cases quite effectively. I don’t 
know how the next world war will shape, if there is ever to be one. I hope 
there won’t be. I trust the accumulated intelligence of the race when 
temptation comes will realize the insanity of it, because the result of a 
general war may be a social revolution of a kind we never have yet known. 
Another world war will quite possibly lead to widespread Bolshevism, and 
nobody contemplates that with any particular pleasure, I think. 

But the brilliant and witty suggestion of Professor Fenwick that the 
law has never been observed in the past is unfounded. He could not produce 
evidence for such a statement. He asked for evidence of observance. I 
will give him just one illustration of the observance of a rule of law in a time 
of greatest excitement in the last war, when you might suppose that every 
consideration would lead to its violation. I refer to the respect for requisi- 
tions of property. Even the German army on its way through Belgium, at a 
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time very critical, gave receipts for practically everything that it took from 
private persons. One of the extraordinary experiences of the German- 
American Mixed Claims Commission has been the constant production of the 
receipts that were given for requisitioned property. Now, that has been a 
useful development of a rule that has come through the course of several 
hundred years, finally crystallizing in the 1899 and 1907 Hague Conventions. 

I think it is unwise so readily to assert that because certain laws have 
been violated, therefore all laws are violated, and therefore law is useless. 
Once you come to that conclusion, as so many of our friends have, namely, 
that law is useless, why you promote the very thing you are trying to pre- 
vent, namely, war. Because if you admit law is useless, obviously you have 
only one recourse left. Everybody must arm to the teeth to protect his in- 
terests. And when everybody is armed to the teeth, war is more likely to 
occur than when there is a general recognition that law has some effect. I 
believe, Professor Fenwick, you ought to reconsider the suggestion that you 
made as to the uselessness of law in war or of restating the law of war. 

Of course, opinions may differ. I agree with Mr. Trimble that the 
London Naval Conference has, by its recognition of parity, stimulated the 
hope that we may get an agreement, now more so than perhaps ten years ago, 
on the rights of neutrals. I am not contemplating that there shall be no 
changes from the past. Certainly the suggestions of Professor Wright ought 
to be considered. I personally entertain a certain skepticism about the pos- 
sibility of identifying in the opening days of a war, when it is necessary to 
take a position on neutrality—you can’t take a position after the war is over 
—who is the aggressor and who is the violator of the Kellogg Pact, and I see 
difficulties in the fact that different neutrals will identify different belliger- 
ents as violators. Such determinations are likely to be influenced by politi- 
cal considerations. Even in so striking a case as the Corfu affair we had 
some difference of opinion. Some people in Europe supported Italy. Those 
who would determine who were aggressors and violators of pacts are likely 
not to follow a judicial procedure, but to be affected by political considera- 
tions. The aggressor will be the one whom you are politically opposed to, 
and he also will be the violator of the Kellogg Pact, I fancy. These deci- 
sions, if they are ever made, will have to be made quickly. 

But, leaving that aside, I would consider every possibility of change in 
these legal relations. For example, it is perfectly possible, I conceive, for 
the neutral to permit the belligerent in the neutral territory to examine 
cargoes before the sailing of the vessel, to determine their nature. And this 
comes back to the fundamental element of the subject. I do not believe the 
distinction between combatants and noncombatants has been abolished, and 
I believe it would be a universal misfortune if we were to believe that it 
should be abolished. 

Mr. Freprric R. Couprert. If, Mr. Chairman, I feel a certain diffi- 
dence in launching into these questions, it is because I find myself in a highly 
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rarefied atmosphere, due to the lofty discussions by high admirals, publicists, 
academic thinkers, esoteric philosophers and others who, are very terrifying 
to the simple practitioner. If they had had to spend years, and especially 
the three very painful years in which this country was neutral during the 
World War, in wrestling with specific questions of how far judicial rules as to 
ultimate destination and continuous voyage were applicable, they would 
realize what small help could be derived from the lofty, speculative philo- 
sophic treatises. A great judge, I think one of our greatest in this land, said 
to me the other day, “‘ You know, Coudert, if you get down to the ultimate 
discussion of any problem, agreement will depend on whether men are 
normalists or realists.”” Ultimately you always get down to that, as our 
chairman knows, because he is a profound student of classic philosophy. 

A long time ago, before my time, Ulpian said that by the law of nature 
all men were free, but by the civil law there were freemen and slaves. Now, 
that discussion—and it is the one we have heard echoed today—is perhaps 
the oldest known to man. What is law, and what should law be? Coming 
down to a somewhat later but still remote period, of which I was a contem- 
porary, during the Behring Sea Arbitration, our case not being a very strong 
one, our counsel relied upon the great ‘“‘law of nature,” and the British coun- 
sel, Sir Charles Russell, asked him to please cite the page and the edition, be- 
cause he had some real law books at his command. And I remember Lord 
Russell also asked. ‘‘What is international law?’”’ And the answer was, 
Those things which the nations have assented to (ne placuit gentibus). 
Were it not for the fact that all lawyers are asked by clients to be prophets 
and therefore flatter themselves that they were in some degree prophets, I 
could not venture to sit here at all with these philosophers. A client comes 
into the lawyer’s office and gives him a state of facts and he says, ‘‘Now, 
what is going to happen? Is it assessable in damages? Is it to be met by 
injunction? My policy depends upon what you tell me the law is. What 
shall I do?”” What can a lawyer do? He can look to the past. Never in 
the infinite mutations of human action will he find a precise precedent. He 
will find all sorts of cubbyholes in which he can put his case. He can say to 
his client, that is B and not C, and you have got to act upon that. In other 
words, there is always that conflict between certainty and justice. A client 
wants to be assured and know certainly what is the law. Both the client 
and the attorney can easily agree what, according to their common sense, 
would be right, but whether that is the law or not is a very difficult question. 

Now, with international law today it is impossible, because we are trying 
to reduce to static what is highly dynamic. Never was it more so. I re- 
member General Wood, a strong man, a statesmanlike man, when I said to 
him one day “General Wood, you know a serious question has arisen with 
Great Britain over this question of contraband of cotton, and if the United 
States had insisted, certain things that were contemplated here in Washing- 
ton with regard to contraband of cotton might have been far different.’’ And 
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Wood said to me, “ Why, Coudert, if I were a British statesman I would just 
as lief let munitions go to Germany as cotton.” Now, there you were not 
confronted with theoretical questions, you were confronted with an actual 
question of life and death to a great nation and cause. 

And yet through it all there was respect for law. Through every con- 
troversy men were always appealing to law, and it was a very useful thing, 
vague as that law was, and difficult as it was of application. That uncer- 
tainty frequently exists in constitutional law, and yet constitutional law 
exists. In the days of America’s neutrality men were looking to see where 
the law-breaker was, and if both sides were breaking the law, where the 
greater law-breaker was. As I heard one of my learned friends say the 
other night, we are much more doubtful about the question today than we 
were then. We thought of it then under the influence of war psychology and 
it seemed simpler. And it is more difficult today to determine where war 
guilt lies than it seemed then. But there was one patent fact that operated 
throughout the world and had a decisive influence; when Germany went 
over the Belgian frontier the world felt that the basic principles of inter- 
national law had been flagrantly flaunted, and it was useless to argue that 
the war had begun in self-defense. Belgium’s violation in defiance of 
treaties and neutral right was sufficient to alienate the world’s sympathy 
from the perpetrator. There is where the value of law lies. 

When you come to the formulation of those customs which the nations 
have agreed to crystallize into international law, you get into endless diffi- 
culties of interpretation. It is here that we must distinguish between what 
has actually been agreed to and what constitutes the aspirations of publicists 
and thinkers, but has not met with the consent of the nations. This diffi- 
culty is enhanced in our own day by the arising of a new and magisterial 
body which purports to speak in certain domains to and for a great part of 
the civilized world. 

Now today I for one, and I suppose many others, are heartily in sym- 
pathy with the effort of the League of Nations to embody and carry out the 
aspirations of men for centuries. It now functions but how far it can func- 
tion nobody yet knows. Therefore, we all prophesy differently, some saying 
it won’t function permanently, others saying that it will function a little, and 
others saying that it will function completely. Therefore we do not know 
what will be the influence of that great institution in either preventing or 
regulating war. 

We cannot now say what the moral influence of the Pact of Paris will 
be. We cannot tell whether there has been a lasting change in the general 
moral atmosphere of the world. But in the meanwhile it does seem to me 
that it is perfectly right for the lawyer, as distinguished from the political 
thinker, from the political scientist and reformer, to look over the past. 

Although I think the old French maxim, le plus ¢a change le plus ¢a reste 
le méme, may go too far, that we may have very much the same situations in 
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the future as we have had in the past, man unfortunately, or fortunately 
from the biological standpoint—I am not a biologist and I do not know—is a 
very aggressive animal. There are some things that he prefers to his life, 
and if he is under a burning sense of injustice or hunger he is willing to fight 
and to risk his life. That has always been so. It probably will not change. 
There will still be civil wars and other wars. 

Our dream that war will be abolished or immensely minimized is a 
worthy and fine dream, and may in the centuries to come be realized. I be- 
lieve it, but in the meantime I think we have to look at things as they are and 
to try to devise a fair norm of compromise. As to sea law. We could at 
least without difficulty formulate the principles as to neutrality and belliger- 
ent rights which were agreed upon both by Great Britain and the United 
States during the period of American neutrality, but the difficult thing is not 
in the formulation of these principles, but in their application. Just asin the 
common law, codification has not resolved and is not resolving or even per- 
haps minimizing our endless controversies, so it is with the application of 
doctrines such as those of conditional contraband, continuous voyage, ulti- 
mate destination. These doctrines had been assented to, probably in ulti- 
mate analysis, because of the then existing balance of force among the 
maritime nations. They were not the resultant of philosophic speculation, 
or deductions from assumed laws of nature; they applied to a particular time 
and particular methods. These methods have profoundly changed. The 
world of mechanics has revolutionized war in all its instants. How far can 
these doctrines be pushed logically to meet the new conditions? The bel- 
ligerent must seek to employ logical inference and legalistic reason to push 
them to extremes; the neutral to restrict them to the narrow compass and to 
the state of facts out of which they grew. For this reason we reach an 
impasse when we attempt to define more specifically the factual limitations 
of the various doctrines. 

We have precedents from our own Civil War, passed upon in favor of the 
Federal Government by the Supreme Court of the United States after the 
war was over, and yet those precedents involved, whatever “ hifaluting”’ phrase 
you may use, the starving of men and women, involved starvation slow and 
hideous by half of the United States of the other half, because each side was 
fighting for self-preservation and, therefore, they pushed to the utmost rules 
that had existed, and went even further than before the same process took 
place fifteen years ago during the great war. And therefore, I think all that 
we can do is to analyze what has happened in the past and see if some limita- 
tion cannot be put upon the doctrine of conditional contraband and ultimate 
destination, other than those flowing from mere logical deduction from 
precedent. 

It is, indeed, well for us to consider how far it might be useful to attempt 
doctrines of international law affixing to them limitations which would 
preserve, as against logical extensions or judicial developments, that kind of 
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balance between the rights of the neutral and the belligerent out of which 
these rules originally grew. I am not sure how far this would be a useful at- 
tempt, though the discussion of its practicability is profoundly interesting. 

As to the influence of the League of Nations and of the Pact of Paris 
upon the future of sea law, I find it difficult to hazard prediction. It would 
be easy to draw logical inference leading to highly pleasing conclusions, but 
such conclusions would not perhaps have great literary value. How much, 
if anything, can man deduce of the future from the past? Aye. How far 
can he explain his own past and how far, if at all, was that past the result of 
philosophic principles, logical deductions and mental constructions? 

Some years ago, an eminent teacher and writer died. He was an old 
friend of mine who had devoted his life to writing a great work upon the 
history of political theories from Plato to Herbert Spencer. I said to him 
one day, “ You have written profound and illuminating works upon the sub- 
ject and yet I have never in all these years heard you express your own view 
as to the ultimately sound and true political philosophy.’’ His answer was, 
“T could publish my own views, but I shall never do it, because they are of 
too pessimistic a nature. It would discourage a fine lot of eager young men 
and teachers, friends and disciples, who are doing splendid work. I may, 
however, admit to you that I do not believe that man is endowed with the 
capacity or the power of explaining why he has ever done anything.”’ 

Perhaps we can say that the League of Nations and the Kellogg Pact 
are at least facts, and that they are facts which, it is fair to believe, may work 
to increase the scope and purview of international action in time of peace and 
perhaps mitigate, either in duration or violence, war with all its primitive 
concomitants of horror. 

Professor MANLEY O. Hupson. Mr. President, I have been very much 
interested in the discussion which I have heard of some fundamental legal 
concepts. Some of the statements made have been made by people who 
have spent their lives studying fundamental legal concepts. Some of them 
have been made by people who have spent their lives studying other things. 
I must say that when I hear the statement that all law is based on force I 
cannot refrain from asking myself whether the statement is born of a deep 
study of legal history. 

I want, however, to address myself for one moment to the precise sub- 
ject that we have before us. The subject is the possible restatement of the 
law governing conduct of war at sea. I should have rephrased it slightly and 
should have put it, if I had been phrasing it, the possibility of the restate- 
ment of the law governing the conduct of war at sea. Now, I think one must 
realize that a restatement cannot look merely to the past, but must also have 
a face turned toward the future. If law has its roots in experience, it flowers 
in the sunlight where experiments can take place. The possibility of a 
restatement of the law, therefore, depends on the concepts current and 
competing at the time that restatement takes place. 
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Now, it seems to me that there are certain current and competing con- 
cepts which must be taken into account. I do not say, as one speaker sup- 
posed, that war is a thing of the past. Iam not enough of a prophet to make 
that statement, and last night I objected because I thought that deduction 
was being drawn from the Pact for the Renunciation of War, the language of 
which does not seem to me to bear such an interpretation. But I have to 
recognize that in this period since the War a movement has been under way 
which is very widely supported in many countries of the world, which looks 
toward a completely different view of neutrality for the future. That move- 
ment is based upon Article 11 of the Covenant of the League of Nations 
which, in my judgment, Mr. President, enunciates the most important prin- 
ciple written into any political document since the end of the World War. 
The principle there stated—and it is a principle to which men are committed 
in many countries of the world—is that a war anywhere affects people every- 
where; that any war or any threat of war is a matter of concern to the whole 
world. 

Now, the triumph of that principle—I do not say it has triumphed; I 
say it is widely supported in many countries of the world—the triumph of 
that principle would call for a completely different attitude toward the law of 
neutrality. Please do not misunderstand me. Iam not giving a legal inter- 
pretation of the Pact for the Renunciation of War. Iam not saying that the 
principle enunciated in Article 11 of the Covenant of the League of Nations 
has triumphed universally so that it may be made a basis of the law of the 
future. What I do say is that in a large part of the world today a serious 
effort is being made that this Article 11 of the Covenant of the League of 
Nations may triumph, and if it does triumph it will call for a completely 
different idea on our part of the neutrality of the future. 

I think that what I say is borne out by the British White Paper, of 
which I spoke last night. The British Government has committed itself in a 
certain degree—I won’t say completely—has committed itself in a certain 
degree to a position largely based on Article 11 of the Covenant of the League 
of Nations, that neutrality is a thing of the past. 

Now, if such a contest is in progress—and I must say I do not see how it 
can be denied—if such a contest is in progress between a conception that war 
is a matter of concern to the belligerents in which the neutrals are not con- 
cerned and the conception that any war or any threat of war is a matter of 
concern to the whole world, if that contest is under way, then I say it is an 
impossible time for restating the law of neutrality and the law governing the 
conduct of war at sea. 

In saying that, I feel somewhat supported by the experience which we 
have had in ten years since the close of the war. Only three efforts have 
been made, so far as I know, to restate the law of war at sea in this period of 
ten years. The first was a treaty concerning the use of submarines and 
poison gas, drawn at the Washington Conference in 1922. That treaty re- 





142 


mains unratified, Mr. President, by all of the states that signed it. The 
second effort also emanated from the work of the Washington Conference 
and culminated in the report of a Committee of Jurists in 1923 on the use of 
the radio in time of war, and on aerial warfare. The report of that Commit- 
tee of Jurists, drawn in 1923, rests in the archives of the Foreign Offices of 
various countries, the governments of which have taken no action whatever 
with reference to the report. A third effort has now been made, and it is a 
treaty signed at London this very week concerning the humanization of sub- 
marine warfare. It is too early to make any prediction concerning that 
treaty, but viewing the history of the treaty which was drawn at the Wash- 
ington Conference I think one does not anticipate its early ratification with 
a great deal of ease. 

Those three efforts, then, have been made in ten years since the war. I 
think that two of them show decidedly that this is not a proper time, with the 
contests and the competitions prevailing, for us to attempt to restate the law 
of the sea in time of war. And I come back to my point that so long as the 
principle of Article 11 of the Covenant of the League of Nations is being sup- 
ported by people in so many countries of the world it is impossible, Mr. 
President, for us to envisage a restatement of the law of neutrality in the 
terms of conceptions prevailing prior to 1914. 

I was very much interested in the paper which Mr. Trimble read, but I 
wish it might have found place in the proceedings of this Society of twenty 
years ago instead of today. 

Professor Quincy Wricut. I was delighted with Professor Hudson’s 
speech, because he expressed in much more eloquent and beautiful language 
than I was able to, the essential feature of the talk I made last night, and I 
hope if you did not get it from me you will have got it from Professor Hudson, 
namely, the idea that under these instruments war has become an affair of 
interest to every state in the world. The only difference that I can see be- 
tween my opinion and Professor Hudson’s is that I consider these instru- 
ments as authoritative statements of legal principle binding on the parties 
while he suggests that they are declarations of no legal effect until imple- 
mented by subsequent acts. 

I believe it is on that point that Professor Whitton also differed from me, 
and I should like to amplify my opinion on that for just a moment. Profes- 
sor Whitton, as I understood, took the position that, in spite of the Kellogg 
Pact, the United States would be liable in case it practiced a differential 
policy with reference to two future belligerents, both of whom are parties to 
the Pact. I submit that the Pact has made a change of law in this respect. 
And I base that on the statement in the preamble, which was amplified by 
various interpretative notes before the Pact was made. It was the clear 
understanding that any state which violated the Pact would have the bene- 
fits of the Pact withdrawn, and the preliminary correspondence made it clear 
that the withdrawal of the benefits of the Pact did not mean merely that a 
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member of the Pact could go to war against that state, but that he could take 
measures short of war against that state, and the provisions of Article X VI of 
the Covenant, which contemplate measures short of war, were specifically 
discussed. Thus, if the United States differentiated between a Pact-violator 
and states which were not violators of the Pact, the Pact violator has agreed 
in the Pact that it will not hold the United States responsible for injuries it 
receives as a result of such repressive measures, whether they take the form 
of war, pacific blockade or partiality. It seems to me, therefore, that we do 
have a change in the law by this document, and it behooves us to make the 
precise statements of the law in detail in accordance with this broad change 
which has been developed through the Pact and the other instruments which 
have been made since the war. 

Now, the point which appears to trouble a great many of our members, 
particularly Professor Borchard, is the question of how you are going to de- 
cide who is the aggressor. I think that we fail to appreciate in that connec- 
tion the objects of action taken against the aggressor. The object is not 
punishment, as Miss Wambaugh so well pointed out last night, but preven- 
tion. Now, suppose a policeman sees two men fighting. It is not his first 
business to decide which one is the aggressor. It is his business to collar 
them both and stop the fight. I submit that under the Pact, if there is any 
doubt as to which is the aggressor, the initial presumption would be that 
both of them were the aggressors and, consequently, that efficient measures 
should be taken against both of them with the object of stopping the fight in 
the shortest possible time. If you once take that point of view, it seems to 
me the question of distinguishing the aggressor is not so difficult. If it is 
obvious, support the victim and urge or compel the aggressor to desist. If it 
is not obvious, urge both of them to desist and, if this brings no result, con- 
sider further measures, preferably of a coérdinated character, and after full 
consultation with the other parties to the Pact. 

I want to repeat, however, what I tried to emphasize last night, that the 
United States is, under the Pact, under no obligation to do anything positive 
whatever. It is merely a question of whether it enjoys the rights and is 
burdened by the duties of the traditional rules of neutrality or whether it is 
not. And I think that under the Pact it is not. 

Mr. CuarRLeEs Henry Bututer. May [ask Professor Wright a question? 

Professor WricuT. Certainly. 

Mr. Butter. Assuming or supposing that there should suddenly come 
a disruption in the Mediterranean between Italy and France which would 
amount to actual war, and there arose a very serious question, such as I cited 
last night that has been pending for eighty years as to which was the aggres- 
sor in Mexico, and both belligerents desired to get munitions of war from the 
United States, would the Powers in charge of the Suez Canal and the Straits 
of Gibraltar be authorized to prevent the United States from going through 
to supply either belligerent? There is a practical question, and it would 
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have to be settled within fifteen minutes after war was declared, because 
within fifteen minutes we would have accepted orders for oyr munitions and 
we would have started our boats to supply them. What would be the prac- 
tical answer to that question? 

Professor Wricut. I think if the United States took the view that one 
of them had violated the Pact or that both of them had done so, we would 
have to submit. 

Mr. Buturer. Who is the United States, and who takes the view? 

Professor Wricut. The President. The President is the only person 
who could take it in a short time. 

Mr. Butter. That is a dreadful responsibility to put on a man even as 
wise as Mr. Hoover. 

Professor WricHT. Let me enlarge just a moment on what I think of 
the situation you have assumed. If you had that situation, presumably the 
Council of the League of Nations would reach a decision. It might not, but 
in the Greco-Bulgarian case it did. And presumably the decision it would 
reach would be to telegraph both those countries what their obligations under 
the Covenant were and to stop fighting. If they did not stop fighting, fur- 
ther measures might take place. It might be decided that both were making 
war in violation of the Covenant and consequently of the Pact, in which case 
both should be cut off from all supplies. If they did reach that decision, it 
would be the duty of Great Britain in control of the Suez Canal to prevent 
any cargo going through the Suez Canal for delivery to either of these states. 
I think the United States would have to reach a decision as to whether the 
Council was right or not, and if it did reach the decision that the Council was 
right, it would have to acquiesce in the stoppage of its cargoes going through 
the canal to either country. 

Admiral C. L. Hussry. I understood Professor Hudson to take excep- 
tion in his opening sentence to the fact that law is based upon force. I fancy 
he was taking exception to the general tone of my paper. 

Professor Hupson. Not at all, Admiral; to your statement. 

Admiral Hussry. My statement was not that law was based upon 
force, but that the law for the conduct of war on the sea rested upon force, 
dealt with force, and is defied by force. Now I would like to ask you what it 
does rest upon if it does not rest upon force? 

Professor Mantey O. Hupson. Admiral Hussey, I certainly do not 
want to misrepresent anything you said on that. I understood you to say 
that law rested on force. If it is confined to the law of the sea, I would be 
very much inclined to agree with you. 

Admiral Hussry. I had no idea at all that you were trying to misrepre- 
sent what I said, but I thought, as you have shown, that you misunderstood 
what I said, for I was dealing only with law of the sea. 

Mr. TrimBLE. I want to say a word about the position of Professor 
Quincy Wright because, as I listened to him and Professor Hudson talk, I 
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could hardly help wondering about the fact that they and I agree so well in 
our ultimate aim and differ so much as to the method of obtaining that end. 
So far as I can see, Professor Quincy Wright’s opinion is that the Kellogg 
Pact has made some difference legally speaking in the status of war. Now, 
that is the position with which I cannot quite agree. And I think that the 
big difference between him and the other speakers here last night was based 
upon that assumption of his that the Kellogg Pact has legally abolished war. 
Now I will say that if it is possible to supplement the Kellogg Pact, or imple- 
ment it, as you please, so as effectively to outlaw war, I am willing to abolish 
or give up neutral rights. Or if you change those articles in the League of 
Nations Covenant that need clarifying so as to make war actually of inter- 
national concern, have it accepted to be so, and legally abolish it, then I will 
not grieve over neutral rights. So farasI can see, the difference comes down 
to this, as to how soon we can expect to have war abolished. I believe Pro- 
fessor Wright and Professor Hudson assume or believe that we are just on 
the verge of eliminating it. 

Professor Hupson. I did not say that. 

Professor Wricut. I did not mean that. 

Mr. Trimsue. I did not say you said it. 

Professor Hupson. Don’t connect me with it. 

Professor WriGHT. Don’t associate me with it either. 

Mr. TrimsLe. All right, if that is not true, if the elimination of war is 
in the far distant future, are these gentlemen in favor of having those wars 
that may come, and probably will, in the meantime wholly unregulated? 
Now, personally I believe that the day when war will actually be abolished or 
when the League of Nations will be able to control it is considerably in the 
future, because I believe the use of force in international affairs, as Mr. 
Coudert says, has to be based upon some consensus of opinion among the 
people of the world. I do not believe order can be imposed from above. I 
think it has to come largely from below. I am not one who believes you 
cannot use force advantageously at times. I think you can. And I think 
the principles underlying the use of force in international affairs are exactly 
the same as in the use of force in domestic affairs. You can, under some 
conditions, use force advantageously. 

I question whether that day has been reached yet in international affairs, 
because I do not believe the nations of the world have reached the point of 
sufficient social solidarity, and under the authoritative interpretations of the 
League of Nations as I have read them—and I am taking other people’s word 
for this—war and neutrality in the traditional sense is possible. I believe 
Professor Hudson agreed with me on that. I know Professor Eagleton did, 
and most authorities will. 

Professor Hupson. I express no opinion on that. 

Mr. TrimsBLe. I understood you to take that position last night in 
conversation with me. I do not mean you took it here on the floor. I am 
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positive that I can refer Professor Hudson to authoritative books on the 
League of Nations that do take that position. I can tell him one of the 
pamphlets of the Foreign Policy Association which does take it. 

Professor Hupson. Mr. President, I would like to ask where can one 
have an authoritative book on the League of Nations. Authorities have to 
be dead, of course, and I only know of one authority in all the law, and that is 
Coke on Littleton. 

Mr. Trimsie. I can only say that I consider Professor Hudson an 
authority on this subject, as I consider Professor Eagleton and a lot of other 
men authorities on this question, and I submit that they disagree in their 
interpretations and some of them support me. I am only referring to some 
of the men who are living now, who have studied the question. Now, if I 
am correct in assuming that the control of war, if you prefer that to abolition 
of war, is far distant and that we are liable to have a dozen so-called private 
wars, or wars in the traditional sense before this comes, I think they ought to 
be regulated. 

Professor Hupson. Mr. Trimble is not addressing himself at all to the 
question that I raised. I raised no question whatever about wars being im- 
possible in the future, or probable or possible in the future, or anything of the 
sort. The only question I raised was, is there at the present time competi- 
tion of the basic conceptions with respect to the neutrality of the future. If 
there is this competition of basic conceptions as to the neutrality of the fu- 
ture, is this a time for a restatement of the law of the sea in time of war? 

Mr. TrimBeE. I admit Professor Hudson’s position and I believe there 
is a conflict between the two ideals of which he spoke. Where he and I differ, 
I think, is that I believe we ought to adopt a body of sea law to regulate war 
until we abolish it. 

Professor Hupson. May I ask Mr. Trimble whether, if he was Secre- 
tary of State, he could with any degree of comfort address himself to a gov- 
ernment which has declared that its obligations are such that for it there is to 
be no neutrality in the future, asking that government to join with him in a 
restatement of the law of the sea in time of war. 

Mr. Trimse. I thought I made clear in my paper that I do not think 
the existence of a body of sea law is inconsistent with the adoption of any 
policy to supplement the Kellogg Pact or increase the influence of the League 
of Nations. In other words, I do not see that this sea law is going to be an 
obstacle. 

Now, as to whether this is the time or not there may be doubt on this, 
and Professor Hudson and I were talking last night on this question. I 
think there is a tendency on the part of English public men to favor a com- 
promise agreement with the United States on this question. I would just 
like to read here a statement on this question as indicating this tendency. 

“As long as we could deny freedom of the seas to enemy supplies and 
maintain it for ourselves in time of war, the position was naturally very satis- 





147 


factory to us, but the inventions of science have already put the matter in 
doubt, and should they progress to a point at which our superior navy cannot 
keep the sea open in time of war for its national supplies, then Britain has at 
least as much as any other nation to gain by an assured freedom of the seas.” 

That is Sir Edward Grey in the current issue of Foreign Affairs. Other 
English writers take the same view. 

Professor Hupson. Now read the White Paper giving the British Gov- 
ernment’s attitude. 

Mr. TrimmBLeE. I do not have the White Paper. I am willing to con- 
cede that the White Paper says, practically, I think, that neutrality is a 
thing of the past. We do not know how long the Labor Party will stay in 
power, nor how long that will remain the policy of the British Government. 
If it does remain the policy of the British Government, and the League of 
Nations is supplemented to the point that I think it can control international 
war, I am willing to give up my legal rights, and whenever it comes to pass 
that the League of Nations does reach that point I am in favor of joining. I 
am not opposed to a League of Nations. I think we ought to have one. I 
think we will have to control war, for present day civilization and war are 
incompatible, but until that day comes when we can control it, if we are go- 
ing to have several wars, as I assume we may have, and I think a good many 
of these people who differ with me agree it is possible,—until that day comes 
I think we ought to regulate them. 

Mr. CoupeErt. I want to ask Professor Wright a question. I was very 
much interested in his answer to the very practical question Mr. Butler ad- 
dressed to him as to the Suez Canal and what the United States would do in 
the suggested case. Five or six years ago I heard some important diplomats 
in England discussing the question, and as an American they put to me ex- 
actly the question as to what the United States would do in a case such as Mr. 
Butler put, and I was unable to answer the question, because I said the 
United States had as yet declared no policy and I was not a prophet; that I 
could only hope we would do the right thing. 

Now, Professor Wright, with a knowledge greatly superior to mine, im- 
mediately says the President would determine that. Well, I have some old 
fashioned ideas as to the limitations of the constitutional power of the Execu- 
tive, and I would like to know under what law, authorized by the Constitu- 
tion, the President today, if there were a conflict between France and Italy, 
could refuse the ordinary proclamation of neutrality, could refuse to let 
merchants sell their goods as they have always been allowed to do under the 
international law, which is part of our law, and say, “I decide that Italy is 
the aggressor and, therefore, she shall buy nothing from America.”’ If there 
is any law that permits the President to do that I would be glad to hear of it, 
but I never have heard of it before. 

Professor Wricut. Mr. Coudert, I believe the President has the ob- 
ligation under the Constitution to enforce the law. I have forgotten the 
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exact phraseology, but there is such a principle. Now, treaties under our 
law are the supreme law of the land, and my understanding is that the Presi- 
dent is obliged to give effect to treaties so far as it is within his constitutional 
power. And my sole argument is based upon a supposition that by signing 
the Kellogg Pact we recognized that measures of economic restraint against 
an aggressor were legitimate, and that consequently the President would 
have to acknowledge the propriety of the League of Nations’, or other 
Powers’, taking these measures provided we agreed they were directed against 
an aggressor. We might differ on that point, and if we did there would be a 
controversy, but it would be a controversy that might be settled by arbitra- 
tion later on. 

Mr. Coupert. Your answer is perfectly lucid. I wanted to know 
whether you claimed it was the law of the United States today, because if so 
it is profoundly important to be known in our international relations that the 
President of the United States could say ‘‘I determine, and I am authorized 
by our law to determine, in accord with our Constitution and our treaty that 
Italy or France, is an aggressor and the ordinary rights to trade with A, B, C 
in America will be cut off.” If this is the law it is important. I had not 
heard that it was the law. 

Professor Wricut. When Washington issued the first neutrality 
proclamation he had no law behind it. 

Mr. Georce A. Fincu. I feel as Chairman of the committee that 
formulated this program, that I should make some statement in reply to 
some of the discussion this morning on the propriety of discussing this sub- 
ject at this time. I do not take the remarks made as criticism of the com- 
mittee, but I feel that at least my views upon the subject might be put into 
the record. It has been stated that because of the competition that is taking 
place now between the conflicting theories as to the neutrality of the future 
it is not opportune to discuss a restatement of the rules of law at sea. 

Professor Hupson. Not opportune to restate the rules. I did not say 
it was not opportune to discuss the possibility of restating them. 

Mr. Fincu. That is a distinction without a difference. 

Professor Hupson. I think it ought to be discussed because of the 
British White Paper. 

Mr. Fincu. The Society in all of its meetings from the very beginning 
has attempted to discuss current problems so as to make these meetings of 
sufficient interest to get the members to come here and discuss something 
that the world is thinking about. Now, part of the world is thinking about 
the things that Professor Hudson and other gentlemen have mentioned. 
Another part of the world is thinking about these other things that other 
members have brought forward. When this program was being formulated 
we had in session in London a conference of the great naval Powers of the 
world discussing the size of their navies. Those navies are being built for 
use as navies. They are not going to be put into museums and be kept as 
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curiosities. They are being built for the purpose of use, if necessary, in war 
upon the seas. That is what they are being built for. 

Now, it seems to me to be perfectly proper, that while the gentlemen on 
one side of this question are discussing what they think is going to happen 
under the Covenant of the League of Nations or the Pact of Paris, other mem- 
bers on the other side might as well be discussing how these governments 
which are deciding on their navies at London should use those navies in case 
the occasion should arise for their use. 

I would like to call attention to the further fact that the very countries 
that are parties to the Covenant and the Pact of Paris are also building these 
navies; that they are not only talking about the law of war at sea, but are 
talking about the law of war on land, for forty-seven nations last summer in 
Geneva had a conference and revised the rules for the amelioration of the 
condition of the sick and wounded of armies in the field, and also adopted a 
new convention on prisoners of war. It seems to me to be just as opportune 
for this Society to discuss the restatement of the rules of war both on land 
and sea as it is for the governments of the world which are parties to these 
treaties against war to be engaged at the same time in building navies for 
war at sea and in codifying the rules of war on land. 

Furthermore, under the international instruments that we have been 
discussing defensive wars are permitted; and should we reach the stage in 
our development where we will have only defensive wars, are we to take the 
attitude that defensive wars are to be conducted without any rules at all? If 
the law-abiding nations should agree upon an aggressor and decide to stop or 
punish him are they to do it without any rules at all? Or should there not 
be a body of rules applicable to any kind of a war that might occur, regulat- 
ing and humanizing its conduct as much as possible? Even in the enforce- 
ment of our own criminal law, we have certain humane regulations that must 
be observed in meting out punishment to the criminal. 

So I think, we are doing a very useful thing in putting upon our program 
a discussion of these rules which we hope will never be enforced, but which a 
great many people believe will have to be applied at some time. And we 
should do our part as international lawyers and as teachers in trying to 
ameliorate the conditions under which war, howsoever regretted, is to be 
fought. 

Mr. CHARLES WARREN. In relation to Professor Wright’s paper, I was 
struck by one point in which he seems to me to stray a little from the realms 
of reality in discussing the question as to the possible legality of differentia- 
tion of treatment by the United States of nations under the Kellogg Pact. 
The duties of the United States in case of a war are not entirely regulated by 
international law. They are regulated to a large degree by the statutes of 
the United States, and I know of no method by which the statutes of the 
United States imposing duties of neutrality upon this country could be 
waived or abrogated against or in favor of any nation 





150 


Professor WricuT. I did not say that the United States was under any 
obligation to differentiate. 

Mr. WarREN. You said they had aright, and the United States has not 
a right under the statutes to differentiate at all. 

Professor Wricut. The United States Congress has a right to modify 
its statutes in order to practice this differentiation, and if it does do so, the 
country against which it does differentiate will have no claim under inter- 
national law. 

Mr. Warren. I am talking about an existing situation. 

Professor Wricut. The United States includes the Congress as well as 
the President, and you do not question that Congress can change statutes. 

Mr. Nicotson. I will be very brief; Professor Hudson, it is only to ad- 
dress a question to you, sir, if you willindulge me. I understood the sugges- 
tion in one of your comments was that this is not a proper time for the re- 
statement of this particular branch of the law because of the conflict in views, 
the difference in views, now prevailing. Well, if “restatement” has in view 
a mere codification of existing law by a set of reporters or a committee, I can 
understand the force of that position, for that substantial concurrence so 
necessary for codification, would be lacking. But if “restatement” has in 
view rather recording the meeting of the minds of the important nations, 
would it not be the better time, when there is peace, and when men can dis- 
cuss things calmly, that there should be an effort to get together now, in the 
restatement of the law controlling neutral nations in time of war? Would 
you mind amplifying your views on that just briefly? 

Professor Hupson. I think the effort of which you speak must be made 
by politicians and not by lawyers. 

Mr. Biymyser. The suggestion that I wish to make is that the Capper 
resolution, if placed on the statute books, would have the effect to authorize 
the President to intervene in the matter and decide which is the aggressor. 

The PresipEnT. Is there any further desire of discussion? There be- 
ing none, the meeting is adjourned with an expression of appreciation on the 
part of the Society to Admiral Hussey, who has honored you today and has 
expressed his views. 

(Whereupon, the morning session was adjourned.) 





FIFTH SESSION 
Friday, April 25, 1930, at 2.30 o’clock p. m. 


The President, Dr. James Brown Scort, presiding. 

The PresipentT. The Chair has very great pleasure in asking Professor 
Dickinson, Professor of Law of the University of Michigan Law School, to 
preside at the first round table. 

(Professor Epwin D. Dickinson thereupon assumed the Chair.) 

The CuarrMan. As long as this is a round table discussion without the 
round table, I wish that we might distribute ourselves across the front seats. 
I assure you that if anyone wishes to leave at any time, finding that a dry 
subject has become unendurably dry, the Chair will take no offense if the 
right is exercised. 

This is an informal round table conference on the general subject of the 
documentation of international law. The first topic for discussion is ‘“ Judi- 
cial Decisions on Public International Law.” I should like to direct this 
informal discussion, with your permission, quite specifically to the “ Annual 
Digest of Public International Law Cases,” with which most of you are no 
doubt quite familiar, a very important and significant series of which the 
initial volume appeared within a year. 

As you know, the series is published under the auspices of the London 
School of Economics and Political Science and is edited by Dr. McNair and 
Dr. Lauterpacht with the assistance of an Advisory Committee. 

There are two reasons why I feel justified in inviting discussion of the 
Annual Digest at this time and at this round table. In the first place, as the 
editors have emphasized, the initial volume is frankly an experimental 
volume. The second volume is now in preparation. The editors are ex- 
tremely anxious to have the benefit of criticism and suggestion from all 
possible sources. We have, I think, a somewhat unique opportunity to 
assist in the improvement of an important publication and to help with an 
enterprise which will be of the greatest benefit to all members of our profes- 
sion. In the second place, I have undertaken to contribute, with the assist- 
ance of Dr. Masterson, the digests of United States decisions for the volume 
in preparation for 1927-1928; and I have a personal, and, if you please, a 
selfish reason for wishing all the criticisms, suggestions and help that I can 
possibly get from my colleagues of the American Society of International Law. 

I shall say nothing further of the importance of the Digest or of its use- 
fulness to our profession. Indeed, I think there is nothing that could be said 
with propriety which may not be taken for granted before a meeting of this 
Society. We are agreed, I think, that nothing is so much needed for the 
study of international law as improved documentation. That has been 
repeatedly stressed in recent years before meetings of this Society and before 
the meetings of the Conference of Teachers of International Law. We are 
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agreed that there is a wealth of material in the reported decisions of national 
cases and in the awards and decisions of international tribunals which is not 
adequately available. We would like to have every decision bearing upon 
international law, whether emanating from a national or an international 
court, in any part of the world, promptly available to all students in its 
original text and in an adequate translation. And we would like to have 
adequate guides, abstracts or digests of all this material in such form that it 
may be put promptly to general and effective use. I doubt whether there 
would be any dissent from this expression of our general desire. 

Possibly we should have had first the texts of decisions and then the 
digests or guides. In fact, thanks to the courageous initiative of Dr. Mc- 
Nair, Dr. Lauterpacht and their associates, we now have a beginning of the 
digests and a strengthened conviction that we must find a way to get the 
texts of the decisions. What may be done meanwhile to increase the effec- 
tiveness of the series initiated by this volume? I wish to raise certain ques- 
tions and to have the benefit of your suggestions, in part for my own use, and 
in part for the use of the editors of the series. 

In the first place, what should govern the selection of the cases to be 
digested? I have said that we would like to make available every decision 
bearing upon international law from every part of the world. But the prob- 
lem is by no means so simple as this remark may seem toimply. As regards 
the awards and decisions of international tribunals, I should think that every 
one not merely cumulative ought to be digested. Probably many of those 
that are cumulative or factual only should be cited in annotation. As re- 
gards the decisions of national courts bearing upon international law, the 
problem of selection is much more difficult. Certainly we should not go far 
into the field of private international law or the conflict of laws, yet no one, 
so far as I am aware, has ever defined satisfactorily the boundary between 
private and public international law. Maritime cases are outside the prov- 
ince of the Digest, yet they include much that is obviously relevant. And 
what of the prize cases? Decisions on the more general aspects of prize law 
and jurisdiction should no doubt be included, though probably no one would 
wish the Digest to be made a comprehensive guide to current prize cases. 

From suggestions of general problems, let me proceed to some that are 
more specific. How far shall we go in the inclusion of decisions on national- 
ity by birth and naturalization? There is an immense number of these 
cases. What part is appropriate to our series of digests? At what point, 
if such point is ascertainable, do we leave the domain of cases of international 
significance and enter the field of cases that are primarily so local or national 
in character that they may be properly excluded? What of cases concerning 
the treatment of aliens, including admission, exclusion, deportation, property 
rights, equal protection, and the like? How much of case law affecting the 
scope and exercise of the treaty power and the interpretation of treaties 
should we attempt to cover? 
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Obviously these are subjects which are strongly charged with an interna- 
tional significance. To cover them thoroughly, however, would lead us far, 
no doubt too far, into the provinces of administrative law, constitutional 
law, or private law. And these are examples only. 

Are any criteria possible? Or must selection be determined on the 
basis of emphasis measured ultimately by the discretion of the editors and 
their contributors? 

At this point, with your approval, I should like to invite discussion. I 
wish presently to pass on to the question of classification, a problem which 
troubles me a good deal, and later to some special questions or questions of 
detail. But meanwhile I would like to hear from anyone willing to offer 
criticisms or suggestions with reference to the selection of cases. 

Mr. Yuren-u1 Liana. There is not the slightest shadow of doubt as to 
the usefulness of digests of international law cases similar to what Professors 
McNair and D. Lauterpacht have put out. Professor Dickinson has also 
demonstrated the difficulty that is necessarily involved in preparing such 
collections. We have experienced that in regard to casebooks on inter- 
national law. We used to find them consisting mostly of national decisions. 
The two recent casebooks put out by Professor Dickinson and Professor 
Hudson seem to make a very significant innovation in this respect in that 
they do not confine the selection to English and American decisions, but 
these two collections cover quite a number of decisions of international tri- 
bunals and of the national courts of Continental countries. 

I must at this point emphasize the need and the imperative necessity 
of having a well-planned-out arrangement of selecting the contributors to 
such a collection as we contemplate to publish similar to what Professors 
McNair and Lauterpacht have done. To illustrate my point, I have in 
mind one particular case in this Digest, to which I wish to call your attention. 
My comment has a rather national significance, a significance which as a 
Chinese student of international law, I cannot forbear to emphasize. This 
Digest contains only one case classified in the ‘“‘Table of Cases Digested”’ as 
a decision of a Chinese national court (see Page xviii under the caption 
“China”’). On page 118, under the general heading of ‘International 
Leases,’’ Case No. 88, we find a case entitled United States vs. P. W. Smith. 
Under this title we find ‘American Supreme Court of China.” There is no 
such court having such an appellation. We have in China a United States 
Court for China, which is an American consular court, established presum- 
ably under the authority of treaties negotiated between China and the 
United States conferring extraterritoriality. Whether the authority for the 
establishment of that court is granted under the stipulations of the treaties, 
I will not discuss, though I myself seriously doubt such authority, as we know 
that the Chinese-American treaties only authorize the trial of American 
nationals by American consuls. In other words, the jurisdiction over Ameri- 
can nationals is conferred upon American consular officials, not upon some 
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other functionaries. I cannot find any justification for establishing a court 
for that purpose, thereby taking from the consular officials the jurisdiction 
granted them by treaty, but that is entirely a different question, upon which 
I will not enter. 

It is, I should say, a ridiculous error to identify the United States Court 
for China as a national court of China, and to earmark the decision of an 
American consular court as the decision of a Chinese national court. As 
such a collection is bound to be made use of, certainly for a score of years, 
probably for a century, and possibly a series of centuries, I sincerely regret, 
that so serious an error has crept into such a laudable work, and it is in this 
connection that I wish to draw your attention to the necessity of having very 
careful attention devoted to the selection of collaborators. From the list of 
the names of collaborators in this collection, I find that the task of collecting 
decisions of the national courts of China was allotted to Mr. G. W. Keeton, 
M.A., LL.M. Iam not sure whether Mr. Keeton or some one else made this 
mistake, but I think Mr. Keeton ought to assume certain responsibility. 
I do not wish to suggest the names of Chinese jurists as collaborators for 
future undertaking, but I do hope that the question of the selection of col- 
laborators will be carefully considered. 

The CuarnMAN. That isa valuable suggestion. There is nothing more 
important than the question of the contributors; and I am embarrassed to 
admit that the editors have failed dismally in the selection of one of their 
contributors for the 1927-1928 volume. However, if we can have more 
suggestions like the one just offered, the contributors will be stimulated and 
aided to do their best. 

I wish, by the way, that the speaker would give me a memorandum of 
his criticism, because there will probably be an errata sheet on the first 
volume published in connection with the second volume, and the editors are 
anxious to catch just as many of these things as possible. 

Mr. Georce A. Fincu. I have not examined the list of contributors in 
that volume, much as I dislike to admit it, but I would like to suggest the 
advisability of having contributors of the nationality of the country covered. 
It seems to me, Mr. Chairman, that the things that this gentleman has just 
mentioned and your own remarks indicate the desirability of having the cases 
of the United States, for instance, treated by an American lawyer, of having 
English cases treated by an English lawyer, and wherever possible the deci- 
sions of a particular country should be treated by a lawyer of that country. 
It is very difficult, as you suggest, even for an Englishman to treat an Ameri- 
can case properly where we have practically the same system of law, but 
when you go beyond that to places where you have an entirely different sys- 
tem of law, it seems to me to be very dangerous to print anything about a 
case unless it is prepared by someone fairly familiar with that law. 

The CHatRMAN. Iam sure the editors would agree to that. The list of 
the contributors in the front of the initial volume shows that they have at- 
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tempted, in so far as possible, to act on that principle. Such mistakes of this 
kind as I have discovered appear to have crept in at certain stages in the 
process which, as Mr. Finch’s remark suggests, present peculiar difficulties. 
The selection of cases is made in the first instance by the national contribu- 
tors. The cases are briefed and digested by these contributors and the 
digests are sent in to London to the editors who serve as a kind of clearing- 
house. The digests have to be translated, if in foreign language, and not 
infrequently they have to be brought into harmony with what may perhaps 
be called the style sheet of the volume. A few errors crept into the initial 
volume during this process. I anticipate that experience with the process in 
producing the first volume is going to be extremely helpful in producing later 
volumes. I think that you will find fewer slips in the second volume, though 
no one, I am sure, is optimistic enough to think that all errors can be elimi- 
nated. 

It is of course true that unless we have the very best possible work at the 
source, unless the national contributors know their materials and prepare 
them properly, the editors at London cannot help the situation much. 

May we have some definite suggestions, if any of those present have 
suggestions to make, on the problem of the selection of cases to be digested? 

Professor CLyDE EaGuLetTon. I do not see, Mr. Chairman, how you are 
going to be able to continue long printing national cases. It seems to me 
that there are enough international law cases today to filla volume. If you 
attempt to put in all the cases that occur in national courts in connection 
with international law, I don’t see how you can ever hope to keep going, 
because the number of international law cases is going to increase all the time. 
It looks as if you would be forced to limit the digest to cases decided by inter- 
national tribunals and then have a separate national digest for each state, or 
for certain groups of states perhaps. I do not see how you could ever hope 
to classify all the cases that come up in national courts. 

The CHatRMAN. This volume covers only two years. It may be neces- 
sary to make a single volume covering a single year. And some of the 
digests are very brief, less than a page. There are several hundred cases 
digested in this single volume. 

Professor EAGLETON. Do you know what proportion of those are cases 
in international tribunals? 

The CHarrMAN. I cannot tell you offhand. We have all the decisions 
of the Permanent Court of International Justice, of course. The editors have 
referred to practically all the decisions of the Mixed Commissions that were 
not merely cumulative, and in the field of national decisions the volume is 
made up by a process of selection, and that process depends on the national 
contributor. 

Professor EAGLETON. I would rather have full reports of the inter- 
national cases and then get a digest of national decisions, municipal decisions, 
in other volumes. 
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The CuarrMan. This is another thing. We want both. 

Mr. Jonn Dickinson. Mr. Chairman, it seems to me that there really 
is a choice between two things here. On the one hand, it would be possible, 
as I take it Professor Eagleton has in mind, to publish an absolutely complete 
digest of all decisions on all topics that are ordinarily included under inter- 
national law. Now that, it seems to me, would probably extend beyond 
the reach of an annual volume of any such size as this volume here, largely 
because of the point that our Chairman has raised, namely, that if you are 
going to include all the decisions on all the topics that are ordinarily included 
under international law you would have a very large body of decisions to 
digest. 

But now I question whether it is possible to lay down any hard and 
fast rules as to what parts of a given topic should be digested. For example, 
take this matter of naturalization, which ordinarily comes under the topic of 
Nationality. Shall we undertake to exclude those decisions dealing with the 
conditions which a particular nation attaches to naturalization? For in- 
stance, some rather well known recent decisions of courts in the United 
States. Do those things fall under international law or not? Clearly they 
fall under the general topic of Nationality. And I can conceive how a case 
might arise where the condition attached to naturalization might become of 
international significance, although perhaps some of those that have been 
decided in the past are not of international significance. 

And, therefore, it seems to me that all we can do at the outset is to trust 
to the wise discretion of the person who, after all, is breaking new ground in 
the preparation of a digest of this kind, and perhaps, after the work has gone 
on for a certain length of time, certain definite problems will have clarified 
themselves, and by that time either the editor himself or those with whom he 
may consult might be able to submit for our consideration certain definite 
suggestions as to what should be included and what should not be included. 
But until that time I cannot but feel that the problem is primarily the prob- 
lem of the people who are doing the work and that the proof of the pudding 
will be in the eating. 

Mr. Houuis R. Baitey. Our Chairman spoke about the trouble of 
making a demarcation between private and public international law. Now, 
next week we have a meeting in Washington of the American Law Institute 
where a considerable part of the time will be given over to considering the 
topic of private international law,—the conflict of laws, we call it. The 
first volume has been prepared by Professor Beale, in which he has under- 
taken to review and study and in a way digest private international law, and 
a very elaborate citation of cases is there given. I should suppose that the 
editors of this volume and succeeding volumes might get considerable help 
from seeing what has been done by the American Law Institute, because the 
work of Professor Beale is not only his individual work, but he has a body of 
advisers and assistants and counsel behind him, so that it is supposed that 
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this volume—he has got only one volume now; I suppose there will be a 
second volume covering the field of conflict of laws—might perhaps cover 
that field in such a way that the editors of this work on public international 
law might be guided a good deal in making thedemarcation. Astothemeth- 
od of dealing with the subject, I think Professor Beale has done a great deal 
more than a mere digest. It is a statement of private international law, and 
whoever comes to write a book on public international law based on this work 
of these editors might very well get a good deal of assistance from following 
the system adopted by the American Law Institute. 

Mr. Liana. I shall prepare the memorandum referred to by the Chair- 
man afew moments ago. I agree with Mr. Finch in his suggestion of select- 
ing the contributors for the countries of which they are nationals or about 
which they have a peculiar claim to knowledge. And I believe that if an 
honest effort is made to get the decisions on international law, from the 
municipal tribunals, it is not a very difficult matter of research. Professor 
Dickinson has, for instance, referred to a decision of the Chinese Provisional 
Court in his new collection of cases on the Law of Nations. I hope that Mr. 
Finch’s suggestion will be adopted. 

Professor WiLt1aM I. Hutu. I should be very sorry to have excluded 
from either the digest or the case-books decisions of municipal courts. I 
assume that the editors of this digest have adopted the plan that the editors 
of our recent case-books have adopted, namely, to decide what principles and 
rules of international law shall be illustrated and to select those specific cases 
which will throw light upon those principles and rules. I remember, for 
example, that in Mr. Dickinson’s and Mr. Scott’s case-books there are most 
helpful municipal court decisions on such questions as inland waterways (the 
case between Colorado and Wyoming, for example), and the care with 
which they have also endeavored to illustrate by municipal court decisions 
the very new problem of the law governing aviation. I think that perhaps 
accuracy could be obtained by further coéperation within the respective 
nations as well as between the editors of different nations; and I was wonder- 
ing what plan might be adopted for the reading of the copy supplied by the 
national contributors. Would that be practicable? And would it not also 
be helpful to have some such definite system of codperation? 

The CHarrMaANn. On this volume the last word was said in London. 
The drafts of the digests were sent in as nearly as the contributors could be 
persuaded to do it in conformity with a certain style; but I understand from 
Dr. MeNair that there was a good deal of variety in the form in which they 
were submitted, and they necessarily had to take some editorial liberties 
with the material. 

That does not affect very much those who contribute from the British 
Commonwealth of Nations or from the United States, because in common 
law countries we have a pretty definite understanding about what the digest 
of a case should be. But it was a little difficult, I understand, to obtain a 
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degree of harmony between the Anglo-American materials, so to describe 
them, and the materials from some of the other countries. 

I suspect that substantial progress will be made as we have more experi- 
ence with this aspect of the problem. 

With reference to the cases, I am sorry that I have not definite figures 
before me on the type of cases digested. There are 371 cases included in this 
volume for the two-year period 1924-1926. The majority of these are 
decisions of national courts. 

Professor Quincy WRIGHT. It seems to me it is placing a great burden 
of responsibility upon the people who make the classification. As I see, 
there will be a classification adopted by the editors and more and more the 
contributors will be looking for cases within those various topics. If, for 
instance, the editor should decide on the topic Naturalization you would 
have coming in from the contributors cases that bore on that, and some of 
them might not have much bearing on what we usually understand by inter- 
national law. The scope of international law is not very clearly defined, and 
the contributors will get to defining it in terms of specific topics which appear 
in the classification of these volumes. As they go on, maybe we will have 
the scope of international law gradually defined by that process. Now, in 
one sense you might say, international law is the law which is administered 
by international tribunals. If you define it that way of course you would ex- 
clude all national court cases, and the digest would include only cases of 
international tribunals. If you adopted this method you would find lots of 
matters which have ordinarily been considered matters of municipal law dis- 
cussed in those cases. Claims cases often turn on the interpretation of con- 
tracts or concessions, or the definition of private rights vested in a particular 
country. So, if you take as your basis cases before international tribunals 
and classify those, you are going to get a lot of topics which normally would 
not be considered international at all. 

On the other hand, if you do as the writers of case-books on interna- 
tional law usually have done, and select national cases that bear on topics 
ordinarily treated by international law writers, that means you have decided 
beforehand certain topics that you would regard as international law. The 
question of the treatment of international tribunal cases seems to me one of 
considerable difficulty if the latter method is adopted. I imagine that there 
have been a great many cases which have been decided by international 
tribunals that ought not to appear in the volume at all, because the only is- 
sues are issues of national law and not international law as the latter has been 
conceived in text books. 

Consequently, I come back to my point. The real problem lies with the 
editors in making out their scheme of classification and giving it to their 
contributors. 

The CuatrMAN. So far Professor John Dickinson’s suggestions seem to 
about epitomize our view of the matter, and as I understand them they leave 





159 


the contributor as the one who must do the best he can with the job and then 
serve as a target to be shot at after the job is done. I am willing to be the 
target for the volume now in preparation, and I hope that you will shoot fre- 
quently and ruthlessly. It is only by enlisting the help of many critics that 
we can hope to make the best of this valuable series of volumes. 

Professor Wright’s suggestions which, as usual, are very much to the 
point, encourage me to place before you the other question which I should 
like to have discussed before we turn the round table over to Mr. Miller. I 
refer to the question of classification. 

I think this an extremely important matter, for in a series which will 
eventually run to many volumes the usefulness of the work must depend very 
much upon its classification. The lawyer who has searched for negligence 
cases in some of our American reporting systems, and has found them under 
such illuminating titles as ‘‘mouse in coca-cola,” will appreciate keenly the 
importance of adequate classification in any digest of judicial decisions. 

Personally I find the classification of materials in the initial issue of the 
Annual Digest the least satisfactory feature of the book. I would like very 
much to hear of the reactions of others. 

You will recall that the plan adopted distributes the materials under 
eleven heads, as follows: International Law in General; States as Interna- 
tional Persons; State Territory; Jurisdiction; State Responsibility; the In- 
dividual in International Law; Diplomatic and Consular Intercourse and 
Privileges; Treaties; International Organization; Disputes; War and Neu- 
trality. 

This arrangement no doubt proceeds along sound lines, in general; but 
in particular I am not at all satisfied, for example, with a principal division of 
the work vaguely entitled Jurisdiction. That seems to me an unsatisfactory 
designation for a principal part of the classification. It seems difficult if not 
impossible to determine what should be included under such a head. Let us 
assume that some years hence, perhaps in Volume III of the Digest, you wish 
to locate a certain type of case. Will you be assisted in your search by Part 
IV entitled Jurisdiction? I doubt whether you will be assisted, especially as 
the editors include under this head such miscellaneous matters as expropria- 
tion of alien property, effect of foreign legislation and decrees, jurisdiction of 
crime, jurisdiction on the seas, jurisdictional immunities, and extraterritorial 
jurisdiction. 

For the practitioner’s convenience, at least, I suggest that digests of 
cases concerning jurisdictional immunities might well be brought together 
under a single head instead of being distributed under such subheads as 
Sovereignty and Independence, Jurisdiction in General—Territorial and 
Personal, ete. 

While we have the matter of classification before us, may we have an 
expression of opinion on other questions presented by the plan adopted? 
Are such titles as Sovereignty and Independence, International Comity, 
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Equality of States, and the like useful headings in a digest or guide? Per- 
sonally I should think that these topics ought to be covered, so far as possi- 
ble, by a good index at the end of each volume; but I doubt whether they 
will be at all helpful in locating decisions by the use of a system of digests. 

Is Part VI, which lumps cases on nationality, aliens, extradition, minori- 
ties, etc., under the heading The Individual in International Law, likely to 
prove satisfactory? It seems to me quite unsatisfactory. I venture to 
suggest that this part of the scheme at least will require a major operation. 

These are merely a few suggestions with respect to the problem of 
classification which have occurred to me and which I submit for your con- 
sideration. I would like to hear further discussion of the problem of select- 
ing the cases, and I would like also to have your views on the question of 
improving the classification. Both selection and classification are matters 
of importance if the series is to attain its greatest usefulness. 

Professor ELLERY C. STOWELL. It seems to me the situation in regard 
to the classification is a good deal the same as was referred to this morning 
about the law of the sea. There are great differences of opinion. We are 
now in a period of transition and I doubt very much if any headings or classi- 
fication which we now adopt will last very long. They must be modified 
continually. 

I think the great difficulty is that we have been classifying international 
law from the subjective point of view, from the point of view of states as 
such, making states the subjects. Now, the only scientific classification is 
functional. We must classify from the point of view of the procedural 
process, and I do not see any present likelihood of the conservative group of 
international lawyers and lawyers in general who have to consult digests to 
get at cases of international law—I do not see any immediate chance of their 
changing from the old form of classification. Therefore, I think we should 
try to agree upon some transition form of classification. Weshould follow the 
old form but be ready to put in new headings. We should not fear a rather 
large duplication for a while. In this period of transition I think we should 
use headings to cover both systems. I have been engaged for the last two or 
three years in gathering the digest material for the book that I have been 
writing, and I followed that system. 

In this connection it seems to me that, immensely valuable as this 
digest is—and I think it is one of the most valuable things that has been done 
—I saw it in page proof when I was in London, and it is a thing that I have 
been interested in seeing done for years—I think it should also include the 
decisions reached in state practice through diplomatic correspondence. Of 
course, you cannot do that to any great extent, but the greater part of our 
international law comes from treaties and from decisions made by officials in 
practice. Perhaps it is not practicable in an annual volume of this kind to 
attempt to include other material than decided cases, but I should like to see 
the whole field covered. It gives a very false impression to have a collection 
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of cases only and many times the judges who make the decisions are men who 
have never been known in international law. Often they know almost 
nothing about international law. Their decisions are put before us, some- 
times with national bias, and upon this basis we are supposed to construct 
our knowledge of what international law is. It seems to me that is a very 
faulty system, and that we should find a better method. It does not partic- 
ularly matter whether the classification is very scientific for a while. Let us 
include the different headings and pay a good deal of attention to cross in- 
dexing. I also think it is a grand thing to see this codperative action in 
working up this digest. 

Professor Moore in his address before the Political Science Association 
referred to the turgid mass of decisions of our municipal courts pouring in at 
the rate of several hundred volumes a year. I do not like to see international 
lawyers spending their time culling out all of these unimportant decisions. 
More constructive work is to be done upon the basis of the best cases. The 
cases ought to be more selective than they are likely to be in the future. At 
the present time it may be right to take them all, but the number is increas- 
ing enormously, so we should be getting ready to make a more selective 
digest. I am also of the opinion that in the long run a digest must depend 
upon one or, at most, two or three men. Any codperative action will not 
rise above the least common denominator of the group. What we need is a 
digest undertaken by one to three outstanding jurists. 

Professor Joun B. WuitTon. I should like to pay a tribute to the authors 
of this volume. I think it is a splendid movement, for this reason: the great 
defect in teaching international law in this country and in England is that it 
is taught too much as an Anglo-Saxon science. It ought to be taught as an 
international science. Thus it follows that a book of this kind is an excellent 
tool for the proper teaching of international law. 

As to classification, I doubt whether in a meeting of this kind much 
progress can be made. It is really a job for experts. Everyone who writes 
a book on international law devises a classification; this is apparent from a 
glance at any of them, from Grotius to Hyde. Unlimited data is available 
for finding the best classification. One of the best I have ever seen is the 
one which was drawn up by the Library of International Law at the Peace 
Palace of The Hague. That is one of the most logical and one of the most 
complete that has ever been conceived, and if a committee is appointed to 
take care of the job—and I think that is the way it should be done—they 
would do well to consider this particular classification. 

The CuarrmMan. What do you think, Professor Whitton, of Mr. 
Stowell’s suggestion that for the present the scheme should probably be 
simplified and the titles subject to amendment in each volume? It has 
practical inconveniences. You become familiar with it in Volume 1 and then 
you have to familiarize yourself with a new system in Volumes 2, 3 and so on. 
However, if the indices are adequate, perhaps that would not be serious. 
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Professor WHITTON. It seems to me that the best method to adopt 
would be to draw up a classification which would be as permanent as possible. 
But it would be very difficult to draft one which would not have to be changed. 
Our digests in this country have been changed a number of times. The Cen- 
tury and the Decennial Digests have not the same method of classification, 
and we may encounter similar difficulty. But I do not think we ought to 
take the job lightly. We ought to bend every effort and give plenty of time 
to this task so as to draw up the best classification possible, avoiding, if we 
can, the inconvenience of making a change. 

Mr. Fincu. It seems to me it will be necessary to have some elasticity 
in the matter of classification. If this is to be an annual volume, I doubt if 
every year you will get a sufficient number of cases to fill up any particular 
classification. The number of cases you get will vary from year to year ac- 
cording to the subjects and according to the emphasis placed in any particu- 
lar year on international relations. For instance, we are now having a series 
of cases growing out of the war. The farther we get away from the war the 
fewer those cases will become. And if we do not have another war within a 
short time, you will probably eventually eliminate those kinds of cases en- 
tirely. And with the progress of agreement upon international law through 
conventions you will have other subjects creep in. So it seems to me you 
cannot proceed on the theory that you can adopt a classification now and 
maintain it intact throughout the series. 

The CuarrMAN. I would like a reaction on one or two minor points 
before I yield to Mr. Miller. 

How do you feel about the digesting of long complicated cases, involving 
several problems or principles? Should such digests be printed singly with 
cross-references or should they be split up? 

If you look at the initial volume, for example, you will find that the 
Exchange of Greek and Turkish Populations is digested in five places, the 
Cayuga Indians Claims in six places. 

The more elaborate your classification scheme, of course, the more you 
are tempted to do this. Is it more convenient to do this, or would you prefer 
to have a single digest of each case covering all its aspects with cross-refer- 
ences under each appropriate head? 

Mr. Rouanp 8S. Morris. Are you asking for a reaction? May I say 
that splitting them up is outrageous? You ought to have the case as a 
whole, giving it different headings and then index it that way. I am not 
familiar enough, because I have not been able to use that volume very much, 
but it seems to me that to make it of any value to the practitioner, distin- 
guished from the teacher, it would require what I think is perhaps impossible; 
that is, you should have first notes to the case and under the heading all the 
cases in that year that deal with that subject. It seems to me you would 
then have a worthwhile digest and it would not take much room. But if the 
editors are going to gather the material in order to select, I do think as a 
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practitioner the only value would be to get them all. What we are looking 
for is the nearest case, whether it is a duplication or not, and not for the 
statement of general principles, especially today in the fields that are most 
active, like territorial waters, the legal effects of recognition to parties 
claimant, etc., which are the most active ones now. What we want are all 
the cases and, of course, we have not the means of getting them today, so far 
as I know, except by the most expensive research, which is practically im- 
possible. 

I think the volume would have a much wider circulation in that growing 
field, or perhaps before claims commissioners and similar bodies, if you could 
have attached to the heading and to the case ‘‘See also” and then give merely 
the citation and very close notes. Then you would feel that you really had a 
digest, because you have the idea of the editor as to what is the most im- 
portant case on that subject this year and the most well thought out, and 
sometimes the most well thought out case is not the one that the practitioner 
wants, and he wants all the cases on his subject. 

There is no doubt that there is a growing field of actual practice in inter- 
national law and that there is need of an international digest. I do not 
know of any that fills the requirements of today. And a great deal of ma- 
terial is going out of the different countries that we are perfectly ignorant 
about, and I think if the digest could practically include that it would be 
immensely valuable from that aspect, although it would not be so valuable 
as a medium of teaching. But I think it would combine the two volumes. 

The CHarrMAN. I am delighted to have this reaction of Mr. Morris 
written into the record. I filed a protest against splitting up the digest. I 
claimed that the Cayuga Indians’ claim split up in six parts in the book means 
nothing tome. I don’t know anything about the case until I have read them 
all, and I should like to see them put all together as a single digest and then 
by annotation and complete cross-reference giving the teacher or practitioner 
references to everything the book has. 

Mr. Morris. If you have a case that you are arguing or presenting, 
you find a French case from some French national court perhaps that deals 
with the subject in a little different aspect. It is perfectly valueless to you 
if it is going to be divided up into extracts and you do not know whether you 
have it all. I think the important thing is to have the case carefully digested 
and by that I mean that we have the substance of all of it together, so you 
can see it as a unit, and then use your own powers of analysis and division to 
apply it. I think this other method is simply atrocious. I cannot describe 
how impractical I think it to be. 

Mr. W. G. Ricr. May I ask Mr. Morris if he thinks the same thing 
should be applied to digesting our cases of municipal law? It seems to me 
this may work when there are comparatively few cases, but the moment you 
get any body of cases you would be in a hopeless mess. 

Mr. JouHn Dickinson. May I ask whether Mr. Morris assumes the 
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present digest would be acceptable to him if the original report is accessible 
so the practitioners can turn to the report and get all the rest of the 
case? 

Mr. Morris. Of course, in so far as the cases are French or German or 
Dutch we could not practically get them in time to make them of benefit. 
So far as they are American and English our library will supply them. My 
hope is that this digest will be enlarged to include cases just of that character. 

The CuarrMaNn. Itdoes. That is one of the beautiful things about it. 

Mr. Morris. That is its value as a digest of international law. As to 
the other query, I do not quite understand it. As to municipal law, our 
digests today, even our Corpus Juris, for that matter, gives us under cases 
practically all the cases. 

Mr. Rice. But that is not a digest. 

Mr. Morris. Our state digest and the Federal digest give every case. 

Mr. Rice. That is the aim of this, I understand. 

Mr. Morris. No, this is a selective book, is it not? 

The CuHarrMaNn. This is selective. 

Mr. Morris. And all I was saying was that we could not possibly have 
a digest of every case that is classified in the field of international law unless 
we had eight or ten volumes a year perhaps, which would only add to my 
misery, because we are getting too many already. But we want a digest 
giving the outstanding case in the view of the editor, followed by a foot-note 
“‘See the following cases,” and then list every case that has been decided in 
that field at the conclusion of the subject. 

Mr. Joun Dickinson. But, Mr. Morris, if the foreign reports are not 
accessible, how will the reference assist you? 

Mr. Morris. By this, that you do know without going through all 
those reports that by applying to some library abroad you can get the case. 
It means there is a case on that subject and it will help you in getting that 
case, and a great many of them will be accessible. 

The CuarrMan. For example, Professor Dickinson, there are some 
interesting cases in this volume on extradition from the courts of Chile and 
the Argentine Republic. I suppose relatively few of our libraries are 
equipped with the reports of the supreme courts of these countries. How- 
ever, if the student has a good digest of the case and the type of annotation 
that Mr. Morris suggests, it is relatively easy in most parts of the country to 
get the report through the exchange privilege. 

Mr. Morris. Not only that, but he would get in the note ‘‘23 Federal,” 
an English case, he would get a state case of some sort, he would get any case 
on that particular subject that had been dealt with in Argentina digested as 
asubject. So that if you had that problem you would get a larger view of it. 
It would not mean that you would get one French court. You might say 
“See also, decided this year, Judge Cardozo’s opinion in New York State 
Court.” My thought is, you gather them together under the headings, so 
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that in looking through them you get a leading case, then the rest of them in 
the note. Some of them you would have no use for, but it would give you all 
the cases there were and you would decide for yourself whether the subject 
was sufficiently important to send for it. 

The CHarrMan. Then when we have all the texts of all the decisions, 
accompanied by adequate translations, and also this type of a series, de- 
signed primarily to serve as a guide to the more pretentious source books 
which contain the texts, we will have arrived at the Utopia of documentation 
of which all of us have dreamed, though few of us, I suppose, have dared to 
hope until recently that it was anywhere near realization. 

Mr. Joun Dickinson. I have no quarrel with Mr. Morris’s desire to 
have a complete list of cases on a particular topic appended to the digest of a 
case, but I would rather associate myself with Mr. Rice’s inquiry as to 
whether the practice that is pursued in the case of the ordinary digests in 
this country, of dividing a case up among the different points covered by the 
case and distributing those points in the scheme of classification, is not after 
all the most satisfactory method for the practitioner. If not, would it be 
used in the municipal law digests? 

Of course, to each one of these points there might be appended a list of 
references to a lot of other cases and, furthermore, I do not see how you can 
append the list of references without splitting the case up, because if that 
case covers a number of different points and you are going to put all those 
points together, you would then have to have a separate note full of refer- 
ences for each one of the points that the case covers, unless you split the case 
up as I suggest. 

Mr. Morris. I do not know whether we are talking about the same 
thing. I understand the cases there are separated under their headings in 
the volumes themselves. 

The CuarrMAN. A few of them are. 

Mr. Morris. That is what Iam aiming at. The headnote to the case 
may have all the questions dealt with, much as the digest of the decisions of 
the Supreme Court will have now. 

Mr. JoHn Dickinson. You would print, then, the headnote all to- 
gether in the digest? 

Mr. Morris. Yes. 

Mr. Joun Dickinson. Instead of splitting it up as the West Publishing 
Company does? 

Mr. Morris. Yes. As we are going to take selected cases, Mr. Dick- 
inson, my thought was to have the case there as fully as you can, have your 
note of questions dealt with, and index them, so you could read the case 
through instead of turning over page after page, which seems to me an en- 
tirely unscientific way. 

Mr. Joun Dickinson. The book would then be somewhat of a cross 
between a collection of abridged cases and a digest, and it seems to me you 
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have got to make it one or the other. You could not satisfy both the persons 
who want a mere digest and also the persons who want an abridgment of the 
opinions. 

The CuarrMAN. It is what you might call a very much condensed 
brief of the case. 

Mr. Morris. I would like to associate it with Smith’s Leading Cases, 
which we studied 25 years ago, which had notes giving you all the cases 
associated with those general headings. It might be called Leading Cases 
of International Law Annotated.” 

The CuarrMan. Speaking of the annotation, what should it include? 
Some of the contributors sent in brief annotations with their digests and a 
few of them were printed. A few of the annotations express an opinion as to 
whether the case is rightly or is wrongly decided. Has that any place in a 
digest? 

Mr. Morris. Not to my mind. 

The CHarrMAN. My own feeling is that unless it is thorough and ade- 
quate an annotation expressing an opinion upon the merits of the decision is 
not only useless but dangerous; and I do not believe we have space in a digest 
to make it adequate. But if I am wrong in that feeling I should be glad to be 
corrected. 

Mr. Epwarp C. Wynne. Mr. Chairman, in connection with what you 
have just said regarding the matter of including criticism of cases in the book, 
I think it depends upon whether the criticism is or is not an officialone. You 
have referred to the Cayuga Indians case decided by the American-British 
Claims Arbitration tribunal. Abstracts of or quotations from different 
parts of the opinion rendered in this case are printed, as you said, in four 
or five places in the book. That opinion, as you know, was severely 
criticized by the American Agent, Mr. Nielsen. The criticism was an 
official one as it appears in Mr. Nielsen’s report rendered by him as 
Agent of the United States. Without expressing any opinion as to 
whether or not Judge Pound’s decision was correct or Mr. Nielsen’s criti- 
cism of the decision was justified, I do believe that a brief quotation of 
the relevant parts of Mr. Nielsen’s report should be included in a work of 
this kind. 

The CHatrMAN. Should be cited? 

Mr. Wynne. Not only cited; should be included. 

The Cuatrman. Is Mr. Nielsen’s criticism of the decision a decision of 
the court? 

Mr. Wynne. No, of course it is not. But your original query, as I 
understood it, was whether criticism of decisions should be included in this 
work. I believe you expressed the opinion that criticisms made by those 
who had sent in cases or abstracts of cases, should not be included. I agree 
with this view, as these criticisms are in no sense official. I feel, however, 
that when the Agent who presented the case for his government makes his 
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official report on that case, and the official report embodies a criticism of the 
decision rendered, the question is quite different from that of including a 
criticism of a case made by a private individual. A book or work of this na- 
ture should endeavor, as far as possible, to present all of the relevant law 
based on official sources pertaining to a particular subject. The Agent’s 
report and criticism is such a source and should accordingly be included. 
This will not only give the practitioner who may wish to consult the book, 
a clearer idea of the issues involved, but it will also enable him to determine 
to what extent the decision can be regarded as international law. Let us 
assume, for example, that the practitioner is working on a case which in- 
volves legal issues that are somewhat similar to those presented in the Cayuga 
Indians case. He studies the quotations from Judge Pound’s opinion which 
are included in the book. He then learns from a reference or citation that 
this opinion has been criticized by the American Agent in an official report. 
If the book is to be helpful to the practitioner working on such a problem, 
the quotations from Judge Pound’s opinion should be followed by quotations 
from Mr. Nielsen’s report. Therefore I believe that the criticism of the 
Agent is very valuable and ought to be included. 

The CuarrMAN. I agree that it is immensely valuable and ought to be 
cited. 

Mr. Wynne. You cite it twice, I believe, but in the footnotes. I feel, 
as I said, that you should do more than this and include relevant parts of the 
official report in the book. 

The CuarrMANn. I have some doubt whether we could go beyond the 
citation of official reports and commentaries without making our volumes 
much larger and perhaps quite unwieldy. 

I know that we are all anxious now to hear from Mr. Miller on the sub- 
ject of Treaties. In concluding this part of the afternoon’s discussion, per- 
mit me to say that I shall follow out the suggestion of my colleague from the 
University of Pennsylvania, do the best I can with the small contribution 
which I have undertaken to make to the 1927-1928 volume, and await ex- 
pectantly your criticisms and suggestions. I sincerely hope that everyone 
who makes any use of the book will make me the target of their criticisms so 
far as the American contributions are concerned. I shall be glad indeed to 
pass on your suggestions to those who have the undertaking in charge. We 
are all greatly indebted to them for inaugurating the series. I venture to 
hope that we may coéperate with them in all possible ways in making of the 
series the splendid instrumentality for work in international law which it 
promises to become. 

The Presipent. The balance of the afternoon will be devoted to a 
consideration of treaties of the United States. The presiding officer will be 
Mr. Hunter Miller, treaty maker and Editor of the Treaties, Department of 
State. 

(Mr. Hunter Miller assumed the Chair.) 
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The Cuarrman. I trust you will not conclude from looking at this 
rather formidable dossier that is now before me that it bears any relation to 
the length of the remarks that I am going to make by way of introduction. 
I shall not devote any time to speaking of the necessity of the documentation 
of the treaties of the United States. As you all know, there is now in pre- 
paration by the Department of State a new edition of the treaties of the 
United States. That work was authorized by Congress very largely at the 
suggestion of members of this Society, some of whom are present, and one of 
whom, who took a very leading part in that suggestion, is now Chief Justice 
of the United States. 

For this discussion it has been suggested, not by me, that the basis of 
the discussion might be an article which appeared recently, that is to say, in 
the last number of the American Journal of International Law and of which, 
through the courtesy of Mr. Finch, copies are available to those present in 
offprints. 

There are a great many points that might be covered in the discussion. 
I have tried to divide them into a few main headings with a certain number 
of subheadings, and what I shall do, first, is to mention the headings and read 
the subheadings and refer in some little detail to one or two of them. In the 
discussion which follows I trust the usual rule will be observed that the 
speaker will give her or his name and that in view of the number of points 
that may be raised—I do not know that all of them will be—I suggest that 
the discussion of each point be fairly brief. 

Now, the first of the main headings is the heading Documents to be 
Included. Itis perhaps the most important. Now, under Documents to be 
Included we can think, for example, of extrinsic documents, including maps; 
we can think of territorial awards, or unperfected treaties, as they are called 
in the Department—treaties that have not gone into force—the treaties 
with Indian tribes, of the so-called executive agreements, of postal conven- 
tions, of the recent debt funding agreements, of such proceedings as resulted 
in the annexation of Texas, even of unilateral acts in some cases, and of 
what may be called related documents, such as notes exchanged on the signa- 
ture of the treaty but not referred to in its text or even in the instrument of 
ratification. I do not mean at all to intimate that this is a list of documents 
to be included. This is a list of items about which there may be discussion 
as to their inclusion or exclusion. 

The second heading is Source Texts, as I call it. Where does the text 
come from? From what paper? Now, that involves some consideration of 
treaty procedure, of proclamations, of amended treaties, and also of the files, 
which papers are in the files, what papers should be in the files of a treaty. 

My third main heading is that of Language and Translations. Of 
course, the question of translation arises only when there is no official Eng- 
lish text of the instrument. But the question of language brings for decision 
the point as to whether every language of a treaty is to be reproduced, 
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Oriental languages, for example. And in connection with translations there 
is the difficult point of what translation? For example, in 1782 a contract 
was made between France and the United States for a loan of money. It is 
usually printed in English as if it had been written in English. It was 
written in French and in French only. In Article 6 of that treaty the 
French word “‘quinze”’ is translated in all the current editions that I have 
encountered as “five.” 

The next main heading that I will mention is that of ‘‘Notes’’, and in 
respect of that I want to amend what I said before, that the most important 
or difficult heading is Documents to be Included. The most difficult heading 
is that of the Notes. I well remember when I first talked the question of 
this edition over with Dr. Scott, which was on the day I was appointed 
Editor of the Treaties, he said to me—I think I can quote him exactly—he 
said when he spoke of the notes “The notes are a terrible job.”” One must 
consider the form of the notes, what notes are to go with the documents, the 
head-note, what notes are to follow the documents, or to be in foot-notes, and 
whether there are to be subsequent notes, according to the plan that is now 
proposed. 

I want to say a little bit more on this question of the notes and be a little 
specific about it. Under the present plan the text of a document has a 
preface or head-note, which states the relevant dates of the document. 
Now, it is very difficult to describe the character of the notes that are pro- 
posed, and I think it will be simpler if I read a head-note and then read a 
note that follows the text. The head-note that I shall read is that to the 
Preliminary Treaty of Peace with Great Britain, November 30, 1782. It is 
this: 

Great Britain: November 30, 1782. 

Preliminary Articles of Peace. Articles to be inserted in and to 
constitute the Treaty of Peace (with Separate Article which was not 
ratified), signed at Paris, November 30, 1782. Original in English. 

Ratified by the United States, April 15, 1783. Ratified by Great 
Britain, August 6, 1783. Ratifications exchanged at Paris, August 13, 
1783. Proclaimed April 15, 1783; see note regarding the proclamation. 


Now, the note that follows that treaty is rather too long to read. I 
think it would take about six pages of the text. I shall read a shorter one 
which is the note to the treaty with Prussia of 1785: 


Notes. 

The signature of this treaty at four places on four dates was a 
highly unusual procedure. When the negotiations regarding the terms 
of the treaty had been concluded, Franklin was about to return to the 
United States (he left Paris on July 12, 1785), Jefferson was in Paris, 
Adams in London, and Baron de Thulemeier, the representative of 
Prussia, at The Hague. As a meeting to sign the treaty seemed im- 
possible, the procedure was adopted as proposed by Franklin and 
Jefferson to de Thulemeier (letter of May 26, 1785, Diplomatic Corre- 
spondence, 1783-1879, I, 580). 
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Franklin signed and sealed the treaty before the French text was 
written into its proper column in the duplicate originals. The circum- 
stances of signature are detailed in various letters to be found in Diplo- 
matic Correspondence, 1783-1789, I, 593-97. 

The United States instrument of ratification is copied in 135 C. C. 
Papers, I; also in Journals, 1823 ed., IV, 639-43. Both texts were re- 
cited in the ratification; the record in 135 C. C. Papers so indicates, and 
a facsimile of the first and the last two pages of the original instrument, 
showing both texts, the French on the left, is now in the Department of 
State file, having been received from the German Foreign Office. Only 
the English is in Journals, 1823 ed. 

Jay wrote (letter to Adams, June 6, 1786), that the ratification of 
the United States “‘for many months was delayed for want of a proper 
number of States in Congress to order and complete it’’ (Diplomatic 
Correspondence, 1783-1789, II, 657). 

The instrument of ratification on behalf of Prussia recites the French 
text only. 

The period allowed by Article 27 of the treaty for the exchange of 
ratifications was ‘“‘one year from the day of its signature.’”’ Adams 
considered, (rightly) that this meant one year from September 10, 1785, 
and regarded it as important that the exchange should be made within 
that time (see his letter of July 30, 1786, Diplomatic Correspondence, 
1783-1789, II, 671). 

The Department of State file contains no protocol or other similar 
record of the exchange of ratifications. The date of exchange is usually 
stated as October, 1876, but this is erroneous. Adams gives the date in 
his letter to Jefferson of September 11, 1789 (C. F. Adams, Works of 
John Adams, VIII, 414); it is also reported in a letter of de Thulemeier 
of August 8, 1786 (copy from the German Foreign Office now in the 
Department of State file). 

There appears to be no official record of any separate proclamation 
of this treaty. However, the United States instrument of ratification, 
embodying the English text, was published at the time (e. g., broadside 
supplement to the Daily Advertiser, New York, June 6, 1786). The 
Department of State file now contains a photostat of the newspaper 
print. 

Accordingly, the instrument of ratification seems to have served as 
a proclamation and to have been regarded as such upon publication. 
As published it embodies the English text of the treaty and not the 
French; the preceding recital is: ‘‘ which said treaty, written both in the 
American and French languages, is (in the American) in the words 
following, to wit’’ (see the same wording in Journals, 1823 ed., IV, 629.) 


Now, I have read that to illustrate what I have called in this article the 
textual and procedural character of the notes. There is no diplomatic 
history, at least, no subsequent diplomatic history, and no juridical history 
at all given in either of those notes that I have called textual or procedural. 

Now, the next of the main headings is that of The Arrangement, a very 
important feature of any collection of documents. I am not going to discuss 
it except to say that the arrangement proposed and now being carried out is 
wholly chronological, and that one reason for the adoption of that system, 
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one reason which seems to be controlling, is that it is hoped that this work 
will have the character of continuity; that is to say, that it will not stop with 
the volumes now to be issued or with the present editor, but that it will go 
on and be a continuous edition of the treaties and international acts of the 
United States. 

Another point that might be thought of, perhaps, is the relation of such 
an edition as this to the current Treaty Series and the current Executive 
Agreement Series which are issued by the Department of State. 

And finally the heading that I have here is that of Geography. And I 
want to say something about it because it will probably seem a rather un- 
usual heading. What is the territorial applicability of the instrument? 
That is to say, for example, take the treaties that we made with Great Brit- 
ain, or some of them. If we now made a treaty about the St. Lawrence 
River we would call it a treaty with Canada; but we have treaties that relate 
to the St. Lawrence River which were made with Great Britain. Those 
same treaties may have what I have called a territorial applicability much 
more extensive than the territory of Canada. The problem presents some 
difficulties in respect of headings of the treaties; and it is not only in connec- 
tion with Great Britain, or the British Empire, or the British Common- 
wealth of Nations, all of which headings I think are sometimes inaccurate so 
far as treaties are concerned (the question of which one to adopt is a very 
difficult question). But it is not only in connection with the British Empire 
that the matter arises. I want to give a curious illustration of it. 

In 1783 the United States made a treaty with Sweden, which I may say 
was written only in the French language and was signed at Paris. That 
treaty expired by its terms in 1799. At the time the treaty was entered into 
Norway was a part of the Kingdom of Denmark. In 1814, as the result of 
the Napoleonic Wars, Norway became united with Sweden. In the same 
year a treaty was made between the United States, on the one hand, and 
Sweden and Norway, on the other, which revived numerous articles of the 
treaty of 1783 and continued them in force for eight years, including particu- 
larly Article 6, to which I shall advert ina moment. After the expiration of 
that treaty, in 1827, the United States again, by an indefinite agreement with 
Sweden and Norway, extended and continued in force numerous articles of 
the treaty, of 1783. In 1905 the union between Sweden and Norway was dis- 
solved. The agreement continued as to each country separately as a result 
of an exchange of notes between the United States and Sweden and the 
United States and Norway. In 1910 the provisions of Article 6 of the treaty 
of 1783, so far as Sweden was concerned, were superseded by the consular 
convention between the United States and Sweden of that year. The re- 
sulting situation was that Article 6 of the treaty which the United States had 
made in 1783 with Sweden, at a time when Norway had no connection with 
Sweden, became in 1910, and still is, in force as to Norway, although not in 
force at all as to Sweden. And yet that treaty will of necessity be headed 
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here as a treaty with Sweden. And simply to finish the story, I may say 
that the question of the proper construction of Article 6 of the treaty of 1783 
has been before the courts of five states of the United States, it has been 
decided in directly opposite ways by various tribunals in the different states, 
and the last case was in Nebraska in 1929. The matter never reached the 
Supreme Court of the United States until that Nebraska case of 1929 was 
taken up to the Supreme Court, was recently argued and is now awaiting 
decision. 

So that article 6 of the treaty of 1783 with Sweden will shortly be inter- 
preted by the Supreme Court of the United States at the suit of certain 
citizens of Norway. 

I think I have been too long in introduction, and I will now ask that the 
discussion commence. 

Mr. Irvin Stewart. Mr. Chairman, under the heading of “Re- 
lated Documents” in your article on the “Proposed New Edition of the 
Treaties of the United States” there is a statement that: “On the other 
hand, diplomatic correspondence and written records of negotiations leading 
up to the signature of a treaty are in general to be omitted.”” I can appreci- 
ate the necessity for that; otherwise you never would finish the compilation. 
Last evening we had under discussion the famous Pact of Paris, and I think 
most of the discussion came, not on the terms of the Pact, but upon the inter- 
pretation which had been given the terms in the negotiations leading up to 
the signature of the Pact. 

Those of us who are today familiar with the negotiations would have no 
difficulty in finding copies of the notes exchanged. Twenty years from now 
it might be rather difficult for one concerned with the interpretation of the 
Pact to find a copy of the notes. 

That can probably be ironed out because the notes have been published. 
But I can think of a case in which a treaty might provide that the citizens 
and subjects of the contracting parties should be entitled to the most favored 
nation tax treatment, and that same treaty might provide that citizens and 
subjects of the two parties should have free access to the courts. Later the 
problem might arise whether the term “citizens and subjects”’ includes cor- 
porations. Now, if in the negotiation of that treaty one of the parties had 
suggested that corporations be given the right of free access to the courts 
and that suggestion had been rejected by the other party—perhaps on the 
ground that the states have control over corporations, and a mistaken idea 
that the treaty-making power could not interfere with that control—if such a 
rejected article could be found in the negotiations it might throw light upon 
the proper interpretation of the term “citizens and subjects.”” I know you 
have a problem here. You cannot include all the diplomatic correspondence; 
but if some judicious selection could be made it would be of assistance in the 
determination of the meaning of the documents as signed. 

The Cuarrman. If I might answer that fora moment. Undoubtedly 
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that is so, but it is a matter of physical impossibility to include in this collec- 
tion of documents all diplomatic correspondence and negotiations leading up 
to the signature and ratification of the treaty. In the subsequent volumes 
of notes it will, I hope, be found possible to refer to the diplomatic corre- 
spondence, but I do not see at all that it is going to be a possibility to print it 
all. The volume of the correspondence would forbid it. It would mean a 
reprinting of thousands upon thousands of pages of government documents 
and diplomatic correspondence of one sort and another. Even in very ex- 
tensive subsequent notes it would not, generally speaking, be possible to 
print the diplomatic correspondence in extenso any more than it would be 
possible, for example, to print the equivalent of the diplomatic correspond- 
ence, the minutes of an international conference which resulted in a treaty, 
where there were verbal exchanges instead of written notes. It is a very 
difficult problem, the problem of selection and condensation, but it is one, I 
think, which has to be met and solved as best it can be in each case. 

It is likewise quite impossible to think of reprinting the decisions of 
tribunals regarding the treaties of the United States. I am endeavoring, I 
might say, although it is a little aside from the subject, to get together the 
syllabus of every such decision; but I think it will be utterly impossible to 
print the syllabi on account of the fact that there are thousands of them. It 
may be possible to print a list of them. That is within the realms of imagi- 
nation; but not printing the decisions. 

Mr. Morris. You will print the reservations of the Senate, of course, 
to the treaty? 

The CHarrmMan. Unquestionably. Anything that goes into any in- 
strument of ratification I regard as part of the treaty text. And also I 
would carry that farther and say that if, as sometimes has happened, notes 
were exchanged upon consideration of the treaty and were submitted to the 
Senate and considered by the Senate, although not mentioned in the instru- 
ment of ratification or in the Senate resolution, they are printed. And I 
will go still farther and say that there are instances where notes that were 
written that were not submitted to the Senate, but were relied on by the 
other party. The most famous instance of that I think I cited as being the 
case of the treaty with Tripoli in 1805, where there was a note which nullified 
one article of the treaty, and it was not known to the Department of State 
until after the treaty had gone through the Senate. I think that should be 
printed, because whatever its legal effect may have been during that interval, 
or whether it had any legal effect, it was not unnaturally supposed to have 
had some by the Regency of Tripoli. 

Mr. Morris. But in the report of the Senate, for instance, the Senate 
report was really a reservation that was not included in the ratification. 

The CuarrMAN. I do not want to go back to the discussion of the Pact 
of Paris, which I have heard about, although I was not present at the dis- 
cussion. I have not looked it up recently, but I do not think that report 
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was ever acted on by the Senate. I think there was no vote on it in the 
Senate. 

Mr. Morris. There were important statements made on the floor of 
the Senate which were reassuring to the Senators, as I understand it. 

The CHarrMaN. It is true, but I am not going to attempt to reprint 
the Congressional Record. 

Professor WricHt. Would you not have to consider whether it was 
ever considered by the other country? There is no evidence that it is a part 
of anything that was agreed to by any of the parties to the treaty. 

There is another question I wanted to ask Mr. Miller, the extent to 
which the head-notes would contain the history of progress of the instrument 
through the Senate—the dates. Will you print the date upon which the 
President submitted to the Senate and the date of the Senate’s action upon 
it or, if there were more than one Senate action during its history, the date of 
each of them? 

The CuarrMaNn. Yes. Of course, the head-note I read was a very early 
treaty, before there was a Senate, in the Continental Congress. The head- 
note would include the date of submission to the Senate, also the date of the 
Presidential message, if it differed from the date of submission; not if it was 
the same date. It also would state the date of the Senate action and if, as 
was sometimes the case, the treaty went to the Senate more than once, the 
dates would be stated throughout. If there was action in the Senate which 
was other than simple advice and consent, that action would be stated in 
connection with the text of the treaty. The head-note would simply say 
that the Senate acted on condition, or with reservations, or as the case might 
be. The result of the Senate action would appear in the head-note, and the 
date. 

Mr. Wattace McCuure. Mr. Chairman, while we are on the subject 
of head-notes, may I also inquire whether it would be practical to state the 
effective date of the treaty? 

The CuHarrRMAN. Yes; the date of exchange of ratifications is stated, 
and the date of proclamation. 

Mr. McCuvure. And the effective date, if it is neither of those? 

The CuarrMan. For that I think one would have to look at the text. 

Mr. McCuvre. There would be no indication of that in the head-note? 

The CuarrmMan. I think not. It is very often true that the date of 
exchange of ratifications is the effective date but, as you suggest, Mr. Mc- 
Clure, it might have been some other date; and the problem is still more 
difficult in the case of certain multilateral treaties where, if I may put it so, 
there may be various effective dates. 

Mr. McCuure. Yet from the point of view of the international lawyer, 
I would suggest that the date when the contract became binding would be 
the most important of all the dates that could be put into the head-note. 

The CuarrMaNn. My answer to that would be that the date when it 
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became binding would ordinarily be the date of exchange of ratifications. 
Now, it is true it might be that while binding it might not become operative 
on that date. But I think that is a matter somewhat of the study of the text 
of the treaty. It brings in the same question as with every note, that is, 
how far you are going to go. It is the question between space and the fact 
that you cannot state everything in a note. 

Mr. McCuure. I was merely making it as a possible suggestion. 

The CuarrMAN. It is well worthy of consideration. 

Mr. McCuvure. While on the floor may I make another possible sug- 
gestion in reply to something that has been said by Mr. Stewart? And that 
is, so far as concerns the diplomatic correspondence antedating the signature 
of the Treaty for the Renunciation of War, those notes I assume will be 
found in the Foreign Relations of the United States. Am I right in that? 

Professor WriGHT. What about the Treaty for the Renunciation of 
War if it is superseded by another treaty? Will those dates go in? 

The CHarrMAN. Thatisa very difficult question. My present thought 
is to preserve that for the subsequent notes. In some cases it is a very com- 
plex question. Now, take this case of the treaty with Sweden to which I 
alluded. It is quite a long story; it involves not only the question of re- 
newal, but it involves the political facts that took place in Europe in respect 
of Sweden and Norway. It really seems to me, although I think there is a 
good deal to be said on both sides of it, that that is a part of the diplomatic 
history of the treaty rather than a part of the textual and procedural notes, 
although I repeat that the arguments on each side of that question have a 
good deal of force, and it has perplexed me a good deal. 

Professor WricHt. I agree with you entirely on that, Mr. Miller. I had 
a student who wrote a thesis a few years ago in which he endeavored to find 
out what had happened to the first fifty treaties concluded by the United 
States, whether they were effective still, if they had ceased to be effective and, 
if so, when. And the number of complexities he ran into was astounding. 
You would find articles that went out of effect and then were revived or by 
reference made applicable to other states. I think it isa problem that would 
certainly have to be dealt with by more extensive notes. 

Mr. Francis Cott pDEWotF. Will you include the projects which were 
submitted to the Senate before signature in case the Senate said ‘‘ No’’? 

The CHarrMAN. Well, of course, the whole question of unperfected 
treaties, as they are called in the Department, is a very extensive one. It 
includes a great many different classes of documents. There were, as sug- 
gested, a few instances where projects were submitted to the Senate; and 
there have been a good many instances where signed treaties were submitted 
to the Senate and rejected, or where they were submitted to the Senate and 
amended and never went into force, or where they were submitted to the 
Senate and accepted and then, for some reason, not ratified by the other 
Power. There have been instances where treaties were submitted to the 
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Senate and have never been acted upon, I mean submitted many years ago, 
sixty or more. And, of course, to be complete one would have to say that 
unperfected treaties at any given moment include treaties which were then 
pending in the Senate. 

Now, in the present volumes all unperfected treaties would be omitted 
unless, as they sometimes do, they fall within the class of extrinsic docu- 
ments. There are times where a treaty has referred to an unperfected or re- 
jected treaty, and has incorporated certain of its articles. There was one 
treaty with Mexico, for example. There the unperfected treaty would be 
included in this present edition, not as an unperfected treaty, but as an ex- 
trinsic document to a perfected treaty. It is hoped later to publish sepa- 
rately the unperfected treaties as far as they can be found; there are a good 
many treaties that were never submitted to the Senate that under a very ex- 
tensive use of the word “‘unperfected”’ could be regarded as within that 
class, and some of them are of great historical interest. But the thought 
was that they would be published in separate volumes, and I think, in order 
to avoid confusion, with a different color of binding. 

Mr. Houuis R. Barter. I think you said that the so-called Indian 
treaties, treaties with Indian nations, were considered unperfected. 

The Cuarrman. No. It is not proposed to include the treaties with 
Indian tribes at all. There is a very good collection of them at the present 
time. By statute they were not made after 1871. They were made during 
the Continental Congress period and they were made from 1789 up to the 
time that Congress in one of the appropriation acts forbade the practice in 
the future. But the treaties with Indian tribes are not to be included. It 
seems to me that while, of course, they were international in form, and per- 
haps some of them in the beginning almost international in character, I 
doubt if we could now say that they were international acts of the United 
States. And, at any rate, it would not be feasible to include them in the 
present collection, I think, although some of them are still of legal 
interest. 

Professor Ropert R. Wiison. I should like to ask about agreements 
for reference of particular disputes to arbitration. I think there are some 
countries which do not regard these inter-governmental acts as formal 
treaties, while it is the practice in this country to regard them as formal 
treaties. That has not always been so, but it seems to be so at the present 
time. I wonder whether compromis which might have been concluded with- 
out the advice and consent of the Senate would be included as executive 
agreements, as I understand the definition here, or as formal inter-govern- 
mental acts. I understand that they would be included under one heading 
or the other. I wonder if I am correct in that impression. 

The Cuarrman. Ithinkso. Of course, there is a distinction there too. 
I think the agreements for the submission of claims, although not submitted 
to the Senate, would come under what are called—I repeat that I do not like 
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the expression—executive agreements but, of course, you could not put in 
all inter-governmental agreements. 

I will give an instance, as a theoretical instance. The Government of 
Canada owns the Canadian National Railway. If the Government of the 
United States owned the Great Northern Railway, and the two roads made a 
traffic agreement, I do not think you would insert it in the collection of 
treaties. You would regard it as a business arrangement. That you may 
say is theoretical. Suppose the United States made a shipment to our em- 
bassy in Rome on a ship belonging to the Italian Government. That is 
quite possible and may have happened. The bill of lading would be strictly 
a governmental agreement, but you would not print it in any collection of 
international documents. I mean you would have to draw the line some- 
where, and I think all that can be said is that all those agreements which are 
generally called executive agreements should be included, although I confess 
there are very difficult questions there that arose during the later period, 
particularly during the late war period, where the number of agreements of 
all sorts that were made by governmental agencies of this government and 
agencies of other governments was very large. 

Mr. Barey. Is it true that there is no treaty in regard to the postal 
union—that that was all executive? 

The Cuarrman. I think that all the postal union agreements are execu- 
tive, and I should mention that while all the postal agreements generally 
have been executive, they were authorized first in 1792. I think there was 
one made with the British in the Continental Congress period. ‘There was 
certainly one negotiated with the French almost in the present form, al- 
though it never reached acceptance. Three postal conventions were sub- 
mitted to the Senate and went through the ordinary form of Senate advice 
and consent. One was with Great Britain, one with New Granada regarding 
the carriage of mail across the Isthmus of Panama, and the third, if I recol- 
lect rightly, was with Belgium. Those would be included in this collection 
because they were taken along the same road as the most important treaties. 

Mr. McCuure. Mr. Chairman, speaking of going along the same road, 
what would you say in the event the State Department negotiated a postal 
convention instead of the Post Office Department, as is ordinarily the case? 
Will that be sufficient to include it? 

The CuarrMaAn. [am afraid I will have to rule that outas hypothetical. 
I have enough trouble with the questions that we actually have to decide. 

Mr. McCuvre. If I may so state, sir, the hypothesis was in the form of 
my question only, because the postal convention last year with Serbia and 
Albania was negotiated through the State Department. 

The CuarrMan. I did not know that and I did not consider it. The 
ordinary practice has been for those agreements to be negotiated by the 
Post Office Department. The originals of them are not in the archives of 
the State Department, except the three that I mentioned. I think the 
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originals of them are entirely with the Post Office Department. But the 
basis of my theory of not including the postal conventions, aside from the 
physical desirability of leaving them out, is that from the beginning of our 
history they have been regarded as business arrangements rather than as 
inter-governmental agreements. They have been regarded as arrangements 
for carrying on a transportation system and that, I think, is the fundamental 
reason. So really I do not think it would make any difference who negoti- 
ated them, from my theory. 

Mr. McCuure. May I suggest this, then, that from the point of view 
of expediency and convenience the very fact that they are not in the archives 
of the State Department and there actually exists no compilation of them, 
and furthermore, it is practically impossible for anyone to learn what they 
all consist of, since some of them have never even been printed, would it not 
be advisable for this collection or some similar collection that might be pre- 
pared by the Department of State to include and make available these con- 
ventions, some of which, as you very wisely point out in your article here, 
are very significant, for instance, the convention of the Universal Postal 
Union? 

The CHatrMAN. Perhaps there should be a separate publication of 
them. I think it would be highly undesirable to put them in with treaty 
documents. You have long tables, lists, annexes and that sort of thing, and 
I do not think it is appropriate. The idea that there should be a collection 
of them I think is a very good one. 

Mr. Joun Nicoutson. I rather agree with the suggestion that a postal 
convention is very largely a business matter; but you spoke of bills of lading 
just now, Mr. Miller. I will give you a concrete instance of something more 
nearly an international treaty and that yet does not go to the Senate. 
Every maritime state, of course, has its steamboat inspection laws, France 
and Italy, for instance. When the Dollar Steamship Company purchased 
that ‘‘around the world line” from the government, on the arrival of one of 
their big, fine boats in France, they were notified by the French authorities 
that they were going to drydock every one of these vessels and inspect them 
under French law. The Dollar Steamship Company immediately got in 
touch with Washington, and it was my privilege to handle it for the Shipping 
Board. We took it up with the Department of State. The exchange of 
letters between France and the United States resulted in the French Gov- 
ernment agreeing that they would not subject American vessels to French 
laws, in exchange, of course, for an agreement on the part of the United 
States that it would not subject French vessels to American laws; provided 
such vessels had been inspected and held proper certificates of the nations to 
which they belonged. Now, that is an important item. Shipping men 
would very much like to know whether their ships are free from the inspec- 
tion of foreign countries. It is a serious matter very often, and yet that is a 
temporary international agreement, and it is not submitted to the Senate, 
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and I think there is no thought of any such agreement going to the Senate. 
Would that class of agreement come within the purview of the work you are 
doing? 

The CuHarrMAN. I think that there are plenty of agreements by ex- 
change of notes that would come within the purview of this edition and do. 
In fact, I may say that I have here in the early treaties an exchange of notes 
between the United States and France in August and September, 1784, which 
I think should be regarded as an international agreement. The French 
Government requested that the statement be made formally in a note by 
Franklin, and he made a formal declaration that Congress had passed a cer- 
tain resolution regarding the most-favored-nation clause, which was assented 
to by the French in their reply and made reciprocal. I think that is an 
international agreement. Now, I have not seen the exchange to which 
reference has been made. I think it would depend somewhat upon how far 
it was contractual in its working. 

Mr. Morris. Mr. Chairman, relative to the reservations that the 
Senate puts on, I take it that the legal form of that, the Senate having a con- 
stitutional right to do such a thing, is the resolution of the Senate. Ordi- 
narily it comes to public attention in the form of the presidential proclama- 
tion, which is usually not a textual repetition of the resolution of the Senate. 
What form of such a reservation are you going to choose? Is it the one that 
appears in the exchange of ratifications or the one in the proclamation, or the 
one in the resolution advising and consenting by the Senate? 

The CuarrMAN. I do not think it is possible to give a simple and cate- 
gorical answer to that question, because the resolutions of the Senate vary so 
much in form. Sometimes they include amendments and what are ordi- 
narily called reservations, and sometimes other statements which are almost 
of a legislative character. Where the Senate resolution embodies amend- 
ments, they will ordinarily go into the text of the document as printed, al- 
though their form in the ratifications is ordinarily a recital of the Senate 
action, not the rewriting of Article 11, for example, as changed, but a setting 
forth of Article 11 and then a statement that such and such words were 
stricken out, for example, or such and such words were added, or that such 
and such phrase was stricken out and something else inserted. In those cases 
the amendments would be carried into the text of the document as printed, 
and a foot-note would show the language before the change was made. It 
results in a slight irregularity really, because the document as printed has 
following it the signatures of the negotiators who, of course, did not sign the 
document in that form. They signed the document pre-amendment and it is 
printed post-amendment. But I do not think that is confusing. I think it 
would be much more confusing to print the text as it usually appears in an 
instrument of ratification. 

Now, when it comes to other parts of the Senate resolution, I think the 
basis there is the Senate resolution which is the authority to the executive to 
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proceed if he chooses, and if the other country agrees to proceed, with the 
ratification and the exchange of ratifications. I think there that the Senate 
resolution is the original documents or, strictly speaking, the attested copy 
of the Senate resolution which is in the file of the State Department and 
which has been a regular part of every treaty file since 1789. 

Mr. Nicoutson. Each treaty would have associated with it in connec- 
tion with the text, at least in a foot-note, reference to the collateral docu- 
ments—not a copy of them, but reference to them. Would not that be so? 

The Cuarrman. I do not know. It would depend upon the precise 
meaning of the word “collateral.” 

Mr. Nicotson. I said “collateral documents.” I should have said 
collateral documents and letters. 

The CHarrMan. It is very difficult to state a rule for that. The pro- 
cedure has varied at times. Where the document either forms or might be 
considered to form a part of the agreement proper, I think it should not only 
be referred to but printed in extenso. Where it is something leading up to 
the document, not, I think. But there isa borderline. There is a twilight 
zone there, where I think all that can be said is that each case has to be con- 
sidered separately. The methods of procedure of treaty-making have 
varied a great deal. I have not taken what might be called bizarre cases, but 
I will mention one to show some of the difficulties that arise, where the 
treaty, I won’t say was amended, but was altered by having certain of its 
sheets taken out and others put in two years later without being re-signed. 
It is not the modern practice, but it was done. And I do not know when you 
speak of collateral papers—those taken out sheets which are still in the 
archives of the Department come to my mind, and I do not know just what 
should be done about them. 

Mr. Ricz. Mr. Chairman, I hope it will not be remiss to ask whether 
you went beyond the point of postal notes and included an agreement rela- 
tive to radiotelegraph on account of its more intimate connection, perhaps, 
with international affairs and extending over the international boundary 
line much more easily. I happen to know of at least one instance regarding 
an executive agreement regarding control of radiotelegraph within the juris- 
diction of foreign countries. It was made with our country, and I happen to 
know other countries have made similar arrangements. A protest was made 
against it. Would not that be something more important than a postal 
union arrangement and rise to a point of preéminence that should be 
considered? 

The Cuarrman. It is my view it would go in. That is my present 
opinion. I have not thought about it fully, but that is the way it has seemed 
tome. I have thought a little about the question in looking at some of the 
agreements, but I should think it would go in as different in character from 
what I have tried to pick out as a business transportation arrangement that 
Mr. McClure was talking about. I do not know that you can call it a line. 
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It is not precise enough. If it isa line, itisashaded line. But I think there 
is a distinction, and I would say that the radio agreement was on the side 
of inclusion. 

If there is no further discussion I would like to express my appreciation 
of the privilege of being present here this afternoon, and one other thing too. 
I do wish that if anyone looks over this paper that appeared in the American 
Journal and has a criticism, that is, an unfavorable criticism, I mean; I am 
not asking for favorable ones, but something that ought to be changed, I 
would welcome it. 

I was sorry that it was not possible to have some of the early proof sheets 
that I have here for distribution. There were a few treaties that have 
reached the stage of galleys, about a dozen, which would comprise perhaps 
something over 100 pages of the first volume. I should have liked very much 
if I could have had them available for examination, but it was not practicable 
at all. But so far as it is possible, I would welcome any questions or in- 
quiries about the details of this plan and the way it works out with respect 
to the notes and soon. And while it would not be practicable at all to make 
any general distribution of such galleys, I would be able, if anybody wrote me 
about a particular point, I think, to send a sample of two or three galleys, 
of perhaps one treaty, that would illustrate on paper the point raised. So 
that I should be grateful to any of you who think well of it if you would 
adopt that course. 

The PresipENT. Allow me on behalf of the Society to express appre- 
ciation to both Professor Dickinson and Mr. Miller, who have given us this 
afternoon the results of their thought and consideration of documentation 
of two kinds, the first kind dealing particularly with judicial decisions, arbi- 
tral tribunals and mixed commissions, and the other the treaties and agree- 
ments of the United States. 

Ladies and gentlemen, we stand adjourned until half past eight this 
evening. 

(Whereupon the meeting adjourned until 8:30 o’clock p. m.) 











SIXTH SESSION 
Friday, April 25, 1930, at 8.30 o’clock p. m. 


The meeting was called to order by the President, Dr. Jamzs Brown 
Scorr. 

The PresiweNnT. The evening meeting is now in session. There will 
be two papers, and both will be devoted to the subject of extraterritoriality 
and foreign concessions in China. The first speaker on the subject is the 
Honorable John C. H. Wu, former President of the Provisional Court at 
Shanghai. 


THE PROBLEM OF EXTRATERRITORIALITY IN CHINA* 
By Joun C. H. Wu 


Former President of the Provisional Court at Shanghai; 
Lecturer on Comparative Law at the Harvard University Law School 


I, TRADE AND EXTRATERRITORIALITY 


Any sensible discussion of the origin and purpose of consular jurisdic- 
tion in China or, for that matter, in the Far East, must start with the recog- 
nition of the plain fact that it was meant as a means for the protection and 
furtherance of the interests of trade. As Sir Frederick Whyte has so frankly 
stated, ‘“‘If there had been no Indian Empire to exploit and administer, 
British pioneers might have laid the foundations of an even greater vice- 
royalty in Peking. But the fact remains, as it emerges clear and plain from 
the history of British enterprise in China, that trade was ever our first inter- 
est, and that we have never willingly passed beyond it to found even the be- 
ginnings of an Empire in the Far East.’”! And I think that it may also be 
said of all other nations that their China policy has been dictated principally 
by commercial interest. The United States of America, especially, has en- 
tertained no political dreams about China, but has always looked upon her 
- as a great potential market. 

Now, there is no doubt but that trade is a legitimate interest. It, as- 
suredly, is one of the potent factors of civilization, a transmitter, as it were, 
of cultures. Besides being an ‘‘alma mater, at whose plentiful breast all 
mankind are nourished,” trade effects a free exchange of ideas between dif- 
ferent peoples, and, by cultivating the spirit of square deal and mutual con- 
fidence, brings the world nearer to a universal brotherhood. As Bowes has 
pointed out, “It was a beautiful truth which our forefathers symbolized 


*In preparing this address I have received valuable suggestions from Mr. Sherman 


1 China and Foreign Powers, p. 34. 
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when in the old market towns they erected a market-cross, as if to teach both 
buyers and sellers to rule their actions and sanctify their gains by the re- 
membrance of the cross.”” And the German poet, Schiller, has sung a tune- 
ful song in praise of The Merchant: 


“Whither is bound yon ship? A Sidonian company mans her, 
And she hails from the North, loaded of amber and tin. 
Dandle her softly, winds; and be thou merciful, Neptune, 
In some sheltering cove find her a potable rill. 
Dedicated to you, ye gods, is surely the merchant, 
Wealth he seeks; but shares with the good vessel his gain.” 


Innocently pursued, trade is a divine vessel, and God Himself is the Boss. 

But alas! the picture is not without its shadows. In the sacred name of 
trade many acts of injustice and oppression have been perpetrated, and not 
least among them were the Opium War and the imposition of consular juris- 
diction upon China. Time does not allow me to go into the rights and 
wrongs of the Opium War; all that I need to say here is that I heartily sym- 
pathize and agree with Gladstone and Macaulay in their thundering denun- 
ciations of that war. As to consular jurisdiction, it has played false to its 
avowed purpose in the past, and it will constitute more and more a stum- 
bling-block to the development of international trade in the future. It 
surely will be the rock on which the divine vessel will wreck in China. 

In this connection, let me add one more word, as in parenthesis. For 
my countrymen may well wonder why I should entertain so much enthusiasm 
for the development of international trade. If foreign trade should be al- 
lowed to penetrate into the heart of China, so some of them might ask, will 
China not ultimately be the loser, seeing that for years to come she will 
necessarily have more to buy than to sell, the greater part of her exports 
being nothing more than raw materials? To this question I shall answer in 
the words of Benjamin Franklin: ‘‘In transactions of trade it is not to be 
supposed that, as in gaming, what one party gains the other must necessarily 
lose. The gain to each may be equal. If A has more corn than he can con- 
sume, but wants cattle; and B has more cattle, but wants corn; exchange is 
gain to each; thereby the common stock of comforts in life is increased.’ 
Furthermore, if foreign trade should fill every corner and cranny of China, 
the chances of famine will, for one thing, be minimized. 


II. A BRIEF ACCOUNT OF THE HISTORY OF CONSULAR JURISDICTION 


The history of consular jurisdiction in China is too long a story to tell 
in the few minutes allotted to me, so that I have to confine myself to the 
principal causes and to some few landmarks. 

As I have said, the sole motive for the establishment of consular juris- 
diction was the protection of trade; but what made the foreign Powers think 
such protection necessary was the so-called clash of civilizations. As Mr. 
Keeton, the author of a two-volume book on The Development of Extraterri- 
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toriality, who tried to apply Dean Pound’s sociological method to the ques- 
tion, has pointed out, 


This sociological interpretation of law is particularly important in 
the consideration of the extraterritorial system as it exists in China. 
Many writers have complained that the subject is inextricably mixed 
up with international politics; but the truth is far deeper than this. 
Two civilizations, fundamentally different—even directly opposed— 
in every important characteristic, have found it necessary to regulate 
their intercourse by a system of extraterritoriality, and its abolition 
has only become possible since the two civilizations have found a com- 
mon ground—China’s acceptance of Western standards in some of the 
more important of her relations with the West—upon which to meet. 
(Vol. I, p. 2.) 


I confess that I, as a Western educated Chinese, have often felt greatly 
amused at the haughtiness of old China towards the Western civilization. 
My sense of humor was tickled when I read the famous mandate of the Em- 
peror Chien Lung to King George III of England, which begins thus: 

You, O King, live beyond the confines of many seas, nevertheless, 
impelled by your humble desire to partake of the benefits of our civiliza- 
tion, you have despatched a mission respectfully bearing your memorial. 

. . I have perused your memorial: the earnest terms in which it is 
couched reveal a respectful humility on your part, which is highly 
praiseworthy. 


The mandate concludes with even more polite terms: 


Swaying the wide world, I have but one aim in view, namely, to 
maintain a perfect governance and to fulfil the duties of the State: 
strange and costly objects do not interest me. If I have commanded 
that the tribute offerings sent by you, O King, are to be accepted, this 
was solely in consideration for the spirit which prompted you to des- 
patch them from afar. Our dynasty’s majestic virtue has penetrated 
into every country under Heaven, and Kings of all nations have offered 
their costly tribute by land and sea. As your Ambassador can see for 
himself, we possess all things. I set no value on objects strange or in- 
genious, and have no use for your country’s manufactures. 


That was at the close of the eighteenth century. But even as late as 
the middle of the nineteenth century, the general feeling of superiority of 
things Chinese prevailed. On the eve of the Opium War, when Commis- 
sioner Lin Tse-su asked Captain Elliott the question: “‘How can you bring 
the laws of your nation with you to the Celestial Empire?” I suspect that 
he was thinking more of the superiority of the legal institutions of the Ce- 
lestial Empire than of territorial sovereignty. 

Such charming naiveté was, however, by no means a Chinese monopoly, 
of which many of the Western people in the last century were also patent- 
holders. Most Western text-writers of international law used to classify 
the Oriental peoples among the “‘semi-civilized,’”’ apparently taking for 
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granted, as the philosopher Hegel did, that Europe was the centre of the 
earth! They certainly belong to that group of jurists who, in the words of 
a truly civilized man, Mr. Justice Holmes, were “‘in that naive state of mind 
that accepts what has been familiar and accepted by them and their neigh- 
bors as something that must be accepted by all men everywhere.” 

While this paper does not deal with civilization in general, I cannot re- 
sist the temptation, in this connection, to offer an humble definition: “‘Civ- 
ilization is the capacity of appreciating other people’s ways of thinking and 
manners of living.” Judging by this standard, the whole world has made 
strides in the upward path of human civilization. On the one hand, as Mr. 
Keeton has correctly observed, China has come to appreciate and even to 
adopt Western civilization. On the other hand, I wish I could be half so 
enthusiastic about the Oriental culture as Bertrand Russell, Havelock Ellis, 
G. Lowes Dickinson, Richard Wilhelm (who has just passed away), John 
Dewey, Count Keyserling, and many other torch-bearers of true civiliza- 
tion. I lay so much stress on this change of attitudes, because in the end 
they are bound to bring about far-reaching consequences. ‘Talk of stub- 
born facts,” says Dr. Crothers, ‘‘they are but babes beside a stubborn 
theory.” I venture to add that stubborn theories are but babes beside a 
stubborn prejudice! And surely extraterritoriality was built upon a firm 
rock, I mean the rock of a stubborn prejudice. This institution, therefore, 
did not owe its origin to the clash of “civilizations,” but rather to a clash of 
“uncivilizations.”” For true civilizations never can clash; they will only 
interbreed. When the mating-season of these two great civilizations shall 
come, that will, indeed, be a luxuriant printemps for humanity! 

Let me now give some landmarks in the history of extraterritoriality. 

(1) While the history of extraterritoriality, like all history, is a seamless 
web, and no particular date can be set apart as a mark of its sudden appear- 
ance, I think the year 1843 may conveniently be given as marking at least 
“‘the legalized beginning of the system of extraterritorial rights in China.” 
The Treaty of Nanking, which brought the Opium War to an end, was 
signed in 1842, and among its terms were the cession of Hongkong and the 
“opening” of Amoy, Foochow, Ningpo, Shanghai and Canton. But it made 
no mention of extraterritorial rights. The General Regulations of Trade, 
which were agreed upon by Sir Henry Pottinger and the Chinese plenipoten- 
tiary, and published on July 22, 1843, was the first official instrument grant- 
ing such rights. Following the lead of England, other nations secured sim- 
ilar rights: the United States of America and France in 1844, Norway and 
Sweden in 1847, Russia in 1858, Germany in 1861, Denmark in 1863, Nether- 
lands in 1863, Spain in 1864, Belgium in 1865, Italy in 1866, Austria-Hungary 
in 1869, Peru in 1874, Brazil in 1881, Portugal in 1887, Japan in 1896, Congo 
Free State in 1898, Mexico in 1899. 

(2) With the twentieth century began a new period. On the one hand, 
toward the end of the last century the legal reform movement had already 
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been started. On the other hand, the Western nations began to look upon 
extraterritoriality as a more or less transient institution, rather than as one 
based upon fundamental and permanent differences of the two civilizations. 
It is significant that England, which had taken the lead in establishing ex- 
traterritoriality, should also have been the first to declare (in Art. XII of the 
Commercial Treaty of 1902) that ‘‘China having expressed a strong desire 
to reform her judicial system and to bring it into accord with that of Western 
nations, Great Britain agrees to give every assistance to such reform and she 
will also be prepared to relinquish her extraterritorial rights when she is 
satisfied that the state of the Chinese laws, the arrangement of their admin- 
istration, and other considerations warrant her so doing.” In the following 
year, America made a similar promise. In the treaty between Sweden and 
China, signed July 2, 1908, Article X states: ‘‘However, as China is now en- 
gaged in reforming her judicial system, it is hereby agreed that as soon as all 
other treaty Powers have agreed to relinquish their extraterritorial priv- 
ileges, Sweden will also be prepared to do so.”’ This treaty is significant as 
testifying to the effect that what was merely a “desire” in the above two 
treaties was already being carried into effect. While the Swiss treaty of 
1918 must be regarded as an anachronism, as it was by this instrument that 
Switzerland for the first time acquired extraterritorial rights, yet it falls in 
line with the spirit of this period, as in the same article that grants these 
privileges we find the statement: ‘‘When China shall have improved her 


judicial system, Switzerland shall be ready with other treaty Powers to give 
up the right of consular jurisdiction in China.” 

Legally speaking, these provisions are certainly no improvement upon 
the treaties of the first period. But politically and psychologically they are 
significant as representing a marked change of attitude. The underlying 
philosophy of the first period was best represented by Mr. Cushing’s letter 
of June 22, 1844, addressed to Mr. Forbes: 


The nations of Europe and America form a family of states as- 
sociated together by community of civilization and religion, by treaties, 
and by the law of nations. . . . In the intercourse between Christian 
states on the one hand, and Mohammedan on the other, a different 
principle is assumed, namely, the exemption of the Christian foreigner 
from the jurisdiction of the local tribunals, and his subjection (as the 
necessary consequence) to the jurisdiction of the minister, or other au- 
thorities of his own government. . . . In my opinion, the rule which 
obtains in favor of Europeans and Americans in the Mohammedan 
countries of Asia is to be applied to China . . .” 


In the newer treaties, on the other hand, the notion of different civilizations 
as impassable barriers is gone? To some extent, of course, this reflects the 
change of conditions in China. 

(3) The period after the World War marks a further advance in the 


2 See also my Juridical Essays and Studies, pp. 81-82. 
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direction of liberation. The German treaty of May 20, 1921, declared that 
the nationals of either of the two republics “‘shall be subject to the jurisdic- 
tion of the local courts, and must comply with the laws of the country in 
which they reside,’’ and thus put the relations between the two nations upon 
a completely equal basis. Then followed Russia, in 1924, and Austria, in 
1925. 

Nothing can be more interesting than to watch the steady growth of 
German trade since 1919. For full information I refer you to the China 
Year Books. I shall here content myself with giving a few figures. In 1919, 
the total value of German imports was 368 taels (about 150 dollars gold). 
In 1921, 13,348,856 taels; in 1924, 38,687,635; and in 1926, 45,678,000. 

To this period also belong the Washington Conference and the activities 
of the Extraterritoriality Commission. I have no time to enter into the 
details of the report of that commission. I only want to point out that 
some of its recommendations seem to be reasonable and they have been 
complied with, but that other recommendations are either useless or quite 
unreasonable. Take for instance the recommendation that the Chinese 
Government “‘should establish and maintain a uniform system for the regu- 
lar enactment, promulgation and rescission of laws so that there may be no un- 
certainty as to the laws of China.” This evinces a complete misconception, 
not only of the Chinese law, but of the nature of judicial process in general. 
Law is not a Procrustean bed; it has to grow, and legislation cannot be the 
sole agency of the growth of law. Furthermore, can any American jurist 
say confidently that there is no uncertainty as to the laws of the United 
States of America or any other country? The multitude of sensible dissent- 
ing opinions, the existence of the Restatement Institute, the need for the 
Commission on the Enforcement of Law, the occasional miscarriages of 
justice even in American courts, ought to make lawyers more thoughtful 
and less dogmatic about the illusive certainty of the law. The report, how- 
ever, is not entirely without its value, as it has at least pointed to the possi- 
bility of a “progressive scheme” for the abolition of extraterritoriality. 

(4) Now we come to the last stage so far reached. In the year 1928, 
new treaties were made with five Powers, namely, Belgium, Italy, Denmark, 
Portugal, and Spain. In the treaty with Belgium (Nov. 22, 1928) Article II 
stipulated: ‘“‘The nationals of each of the High Contracting Parties shall be 
subject, in the territory of the other Party to the laws and the jurisdiction 
of the law courts of that Party.”” Annex I (under the same date) states to 
the effect that 


Article II of the Treaty signed this day between China and Bel- 
gium shall be understood to begin to be operative on January Ist, 1930. 
Before such date the Chinese Government will make detailed arrange- 
ments with the Belgium Government for the assumption by China of 
jurisdiction over Belgian subjects. Failing such arrangements on the 
said date, Belgian subjects shall thereafter be amenable to Chinese laws 
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and jurisdiction as soon as the majority of the Powers now possessing 
extraterritorial privileges in China shall have agreed to relinquish them. 


The Italian treaty contains the same stipulation (Article II), but the 
Annex is slightly different: 

Italian subjects shall thereafter be amenable to Chinese laws and 
jurisdiction from a date to be fixed by China, after having come to an 
agreement for the abolition of extraterritoriality with all the Powers 
signatory to the Washington Treaties, it being understood that such a 
date shall be applicable to all such Powers. 


Identical provisions appear in the treaties with Denmark (Dec. 19th), 
with Portugal (Dec. 19th), and with Spain (Dec. 27th). 

It is to be noted that in all these treaties there is no longer any mention 
about the improvement of judicial system, etc., but they speak in terms of 
“shall be.”” What does this mean? It means that these Powers have con- 
vinced themselves of the adequacy of the Chinese laws and courts, so that 
they are ready to let their people be subject to the Chinese jurisdiction at 
any moment. To them, the obstacle in the way of relinquishment is no 
longer the intrinsic deficiency of the Chinese law, but rather the eztrinsic 
obstinacy on the part of other nations! But at any rate the gradual decay 
of extraterritoriality and of the prejudice which nourishes this hybrid crea- 
ture is clearly discernible in the course of history. Some years ago, my es- 
teemed master, Roscoe Pound, wrote a paper on ‘‘ The Decadence of Equity.”’ 
I believe that the day is not remote when we shall be able to write a story of 


at least one phase of ‘“‘The Decadence of Inequity”’! 


III. TOWARD FINAL ABOLITION 


Unmistakable signs of the times point to the ultimate disappearance of 
extraterritoriality. The more far-sighted statesmen and publicists of the 
West have already sounded a knell to this institution. In his Birmingham 
speech delivered on January 29, 1927, Sir Austen Chamberlain said: 


The principal changes the Chinese desire in the old Treaty are (1) 
the extraterritorial position of foreigners, who can only be tried by their 
own courts; (2) the tariff provisions preventing China from raising her 
duties on foreign goods; and (3) the quasi-independent status of foreign 
concessions. 

Britain is prepared to change all these points because the present 
system is antiquated and unsuited to modern conditions. It no longer 
provides the necessary security and protection for peaceful avocations 
of our merchants. 


And Mr. Arthur Ransome, in a book entitled The Chinese Puzzle 
(p. 180) wrote: 


We must recognize that while for many years to come China may 
not be a comfortable place for people without extraterritorial rights, it 
is already a place in which it is unprofitable, and will soon become a 
place in which it will be impossible, to retain them. 
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The only amendment I wish to make to this statement is that the 
abolition will make China a more comfortable place to live in. 

Such being the direction of the winds, it seems to me that the real 
question is not whether but how this unwelcome guest should be made to go. 
But before I deal with the methods, I wish to remind you of the reasons for 
its going. 

(1) Abuses incidental to the system. In a most interesting article 
on “Passing of Extraterritoriality in Siam,’”? my much esteemed colleague 
at Harvard Law School, Professor Francis B. Sayre, who was formerly Ad- 
viser to the Siamese Government, had the following to testify: 


Extraterritoriality fitted well enough an Oriental kingdom innocent 
of Western law or Western institutions; it did not fit a country with 
modern courts administering Western law and with a well-developed 
sense of international responsibility. Yet the European nations in- 
sisted on not only maintaining it for their European subjects, but even 
extending it so as to cover all those born in the Asiatic colonies which 
they were fast acquiring, since such colonials were in point of law Euro- 
pean subjects. Asa result, Siam was deprived of jurisdiction over hosts 
of Cambodians, Annamites and Laos from Indo-China, Javanese, 
Malayans, Burmese, Chinese born in Macao or Hongkong, and East 
Indians, even though residing permanently and perhaps doing an ex- 
tensive business in Siam. Whatever violations of Siamese law they 
might commit, Siam was powerless to touch them or their property. 
They could be tried only in foreign consular courts; these courts in 
practice not infrequently refused to apply the laws of Siam, and were 
often presided over by men who had no legal training whatsoever. In 
addition to these thousands of Asiatics, treaty provisions were made to 
include foreign protégés as well; and foreign protection thus came to 
be claimed not only for subjects born in Asiatic colonies but for such 
Chinese or other Asiatics as any European Power chose to enroll at its 
consulate. It was only natural that out of such a system abuses should 
grow; those desirous of avoiding police interference or arrest—smug- 
glers, gamblers, disreputable characters—often resorted to foreign 
papers as a wise measure of protection. If, in spite of their precautions, 
they should be unlucky enough to be caught, they felt confident of more 
lenient treatment before many of the foreign consuls, who were... 
popularly expected to favor their own subjects. There were even 
times when foreign papers came to be surreptitiously bought and sold 
at so much a head by underlings in foreign legations. 


This is mutatis mutandis true of extraterritoriality in China, only on a 
larger scale. I know this is not particularly complimentary to Asiatics or 
to Europeans, as they actually conspired together to evade legal obligations. 
But the point is that, given human nature as it is, such abuses seem to be 
natural in such a system. And I am speaking from my own experience as a 
judge. 

(2) Extraterritoriality is a form of international aristocracy, and fosters 
international hatred. Let us take a hypothetical situation. Suppose that 
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China should pass a dry law, which she has every right to do, and prohibit 
serving liquors in restaurants. The result would be that in some foreign res- 
taurants liquors would still be served, in open defiance of the Chinese 
law. It would not even be necessary to go beyond the three-mile limit 
to drink. The same community would be half dry and half wet, half 
sober and half drunk, and what is worse, the sober part would suffer all 
the more from the hands of the drunken people. What an impossible 
situation! There can be no uniformity of law in the midst of a diversity of 
jurisdictions! 

(3) A stock objection to the abolition was that China had no stable 
central government. Whatever may have been true of the past, she has 
one now. A few dissenters do not matter, any more than the Irish agitation 
or the Indian movement could be seized upon as a pretext for imposing 
extraterritoriality on England. 

(4) Modern codes and laws have been promulgated and are being prop- 
erly administered. We possess a body of commercial law not inferior in 
quality or in workability to that of any Western country. 

(5) Abolition will promote interests of commerce. In the past, extra- 
territoriality has contributed in no small way to the Chinese distrust of the 
foreign trader. As Sir Robert Hart pointed out years ago, ‘“‘The foreign 
merchant . . . is in a privileged position, withdrawn from the Chinese jur- 
isdiction, . . . and the outcome is often a feeling of injustice or a sense of 
humiliation and of soreness that makes for increased ill-will.’”’ In the words 
of Mr. S. Lautenschlager, ‘‘ The Chinese plaintiff may be hundreds of miles 
from the foreign consul, knows neither the foreign law nor language, and 
knows that the cases may be appealed still further away, so he swallows his 
grievance instead of trying to get justice, and consoles himself by a deter- 
mination to have no more dealings with the foreigner.’”’ (The author, I 
think, isa German.) Furthermore, there have been boycotts, which are an 
unnecessary waste and friction in commercial life, but which are inevitable 
so long as China is not treated upon a completely equal basis, and surely 
extraterritoriality is regarded, and rightly so regarded, as one of the most 
unequal of arrangements. 

Upon the abolition of extraterritoriality, I think that foreigners will be 
allowed to own lands and develop industries in the interior, subject, of 
course, to the same laws that apply to Chinese in a like situation. Both for 
the welfare of China and for the benefit of foreign Powers, I am wholly for 
the entire opening of China to foreign trade, although it is to be understood 
that I am not speaking for my government and do not like to be quoted 
on this point. Further, foreign lawyers will be allowed to appear in Chinese 
courts and even to represent Chinese clients, subject to the ordinary princi- 
ple of international comity and reciprocity. 

What an infinite vista of new possibilities in the line of the develop- 
ment of commerce is hereby opened! My heart leaps for joy at the prospect 
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of genuine international codperation in the development of my country. 
Instead of an ‘‘open-door” policy, I preach an ‘“‘open-chamber’”’ policy. 
Commerce is ultimately built upon good will, which in turn depends upon 
mutual confidence and square dealing between the seller and the buyer, and 
no such mutual confidence and square dealing can possibly flourish under a 
system which, whatever justification it might have had in its introduction, 
can be suffered to continue to exist only by a lack of such qualities in inter- 
national relations. 

(6) Speaking for my own profession, the abolition of extraterritoriality 
will help develop commercial law, and public and private international law, 
which would otherwise find meagre chances of application in the Chinese 
courts. For instance, the only chance I myself had in my three years of 
judicial experience for the application of international public law was in 
connection with a case in which the Soviet Government was involved as a 
defendant. It is by constant application that any branch of the law can 
hope to be developed. If there are few chances for its application, the mind 
of the judge will go to rust. 

For these and other reasons which I have no time to expound, then, 
extraterritoriality must go and shall go. As the abolition is not merely 
profitable for China, but equally beneficial, if not more so, for the rest of the 
world, it may be fitting and proper for me to discuss here the possible meth- 
ods for getting rid of it. 

Now, what can we learn from history? I shall confine myself to three 
recent examples. 

(1) Japan. Beginning from the last quarter of the nineteenth century, 
Japan had gradually opened her eyes to the necessity of legal and judicial 
reform. When Viscount Encomotto, in 1892, made the remark in the Diet 
that the one method for getting rid of extraterritoriality was ‘that of enact- 
ing and carrying into effect a Code of Laws fit to be accepted by the civilized 
nations of the world,” he was simply voicing a general conviction. To quote 
a succinct résumé by Mr. Wang Wen-Jui: 


The conscientious efforts made by the Japanese Government 
aroused the sympathy of Great Britain and the United States, which 
gradually gave their hearty support to the Japanese cause. At last, 
on July 16, 1894, the treaty between Japan and Great Britain was con- 
cluded. The other Powers followed in rapid succession in the foot- 
steps of Great Britain. The provisions having to do with extraterri- 
toriality were briefly: (1) the abolition of extraterritoriality in Japan; 
(2) the entry into force of the treaty five years after its signature, the 
aim of the interval being to give Japan an opportunity to put into force 
all her new Codes; and (3) the opening of the whole of Japan to foreign 
trade and residence. All the treaties went into force in the autumn of 
1899, in which year all the Japanese Codes had been brought into ac- 
tual operation.® 


#2 China Critic, p. 791. 
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(2) Turkey. The way Turkey threw off the burden of extraterritorial- 
ity was a little dramatic. The scene has been ably described by Minister 
C. C. Wu in the following words: 


This plea of foreigners for the retention of consular jurisdiction 
reminds me of something that took place in a pleasant town in Switzer- 
land a few years ago, in the winter of 1922-1923. The representatives 
of a number of Powers, great and small, were gathered in Lausanne, 
and in reply to the demand of the Turks that the system of extraterri- 
toriality be abolished in their country, harangued the Turkish delega- 
tion for something like two and a half months on the deficiencies of the 
Turkish judiciary system and its unfitness as yet to have foreigners 
brought under its jurisdiction. The Turkish delegates were told: 
“Your administration of justice is not satisfactory. You ought to fur- 
nish some guarantee of security to the foreigners who have brought cap- 
ital into Turkey and among whom there is already considerable appre- 
hension over the proposed abolition of Capitulations.” All these argu- 
ments have a familiar ring to the Chinese. However, the Turks stood 
their ground. The result was that the conference broke up. But less 
than three months later, it sat again. The Powers gave way on every 
point, the Turks got what they wanted, and the system of Capitula- 
tions, that is extraterritoriality, was abolished in Turkey. 


Dr. C. C. Wu continues to comment: 


I give great credit to the Turks for the marvelous work which they 
performed from 1919 to 1922 in political organization and military 
achievement. Nevertheless, the Turks could not perform the impos- 
sible, and it was impossible for any nation in less than three months to 
change all those conditions to which the Powers had objected. The nat- 
ural conclusion is that either the alleged deficiencies of the Turkish 
judiciary were more fancied than real, a mere pretext to maintain for- 
eign privilege in the country; or, if real, the Powers did not regard 
judicial matters as of as much importance actually as political considera- 
tions. We in China are not in a position, as the Turks were, to gain 
any military or diplomatic victories over the great Powers, but we hope 
that in our case it will be a victory for justice and common sense. 


It should be noted, however, that the Powers, even in this case, did not 
give way on all points. By a declaration annexed to the treaty of 1923, the 
Turkish Government undertook to engage for a period of not less than five 
years a number of European legal counsellors, to be selected from a list pre- 
pared by the Permanent Court of International Justice and comprising jur- 
ists who are nationals of countries which did not take part in the World War. 
These counsellors, it is true, were to serve as Turkish officials under the Min- 
istry of Justice in a purely advisory capacity and were not clothed with any 
judicial authority. 

(3) This leads us to the example of Siam. Professor Sayre, in his most 
interesting story of ‘Siam’s Fight for Sovereignty,” has described for us 
the original and ingenuous modus operandi adopted by Siam for settling the 
question of extraterritoriality: 
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As a result of the war, Germany and Austria had indeed lost their 
treaty rights; but ten European Powers, deaf to every plea, still insisted 
on their legal rights, and unless Siam could persuade each in turn with- 
out price or compensatory benefit to surrender them, no feasible way of 
escape lay open. It seemed clear that it would be impossible to accom- 
plish such a task through ordinary methods; the only practicable road 
to success, if success were possible at all, lay through direct personal 
work in the various foreign offices in Europe. Because of the unavoidable 
ignorance of responsible officials in European offices as to actual conditions 
in Siam and the natural disinclination of European representatives living 
in Bangkok to surrender existing privileges, long distance negotiations at 
Bangkok would block success at the very outset. 

These ideas had the active support of the able and energetic Sia- 
mese Minister for Foreign Affairs, Prince Traidos Prabandh, a man of 
wide diplomatic experience in both Europe and America. King Rama 
VI graciously entrusted the fortunes of this project, so vital to Siam, to 
the keeping of the Adviser in Foreign Affairs, who, armed with a roving 
commission, was to sail from Bangkok in the autumn of 1924 and, in 
conjunction with Siam’s diplomatic agents in each country, to spend 
the ensuing year seeking to convince one after another of the foreign offices 
of Europe of the wisdom of giving up their existing rights in Siam. 


The efficacy of this method, which I think is the method of the Socratic 
Dialogues, is best illustrated by the following story about the conversion of 
Mr. Chamberlain: 


At the end of an hour’s talk Mr. Chamberlain had convinced us of 
his sincerity and his fair-mindedness. ‘‘We had made up our minds to 
refuse the things you ask,” he said. ‘“‘But you have put a new light 
upon the situation. What you propose seems to me reasonable and 
fair. If you can convince the experts and heads of departments of the 
Foreign Office, of the Board of Trade, of the Colonial Office and of the 
Indian Office—if you can convince them as you have me, while I can’t 
make any definite promises, I don’t see why we shouldn’t be able to 
enter upon negotiations along the line you propose.” 


This does not mean that the Siamese judiciary had been reformed in an 
hour, but that Mr. Chamberlain was made to see the real interests of his own 
country. 

But even the case of Siam was not one of clear-cut abolition, for it, too, 
left a comet’s tail in the form of the “right of evocation.’”’ All the treaties 
provided that the foreign consuls should have the right, up to five years 
after the promulgation of the last of the Siamese codes of law, to evoke out 
of the Siamese courts any case involving their respective subjects or citizens 
should this seem necessary in the interests of justice. 

From the foregoing discussions, it is clear that we may discern two as- 
pects of the problem, namely, the modus operandi, by which I mean the way 
of going about it, and the modus vivendi, by which I mean the substantive 
arrangement for bridging over a prescribed period of transition. 

So far as the modus operandi is concerned, I, for one, am convinced that 
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the Socratic method followed in the case of Siam is most productive of re- 
sults. The cause of China, which is identical with the cause of international 
trade, looks too pale and colorless on paper, and the long distance makes 
the ink fade. And it is unfair, because it does not give any opportunity to 
the Western Powers to be convinced of their own interests. I venture to 
assert that this was the principal reason why the replies to the notes which 
the Chinese Minister for Foreign Affairs sent last year to some of the Powers, 
including America, were somewhat lukewarm. A roving commission, com- 
posed of wise men of the East and of the West, can convert the whole world 
to sanity in the course of a few months. 

As to the modus vivendi, I would at once eliminate the right of evocation. 
This would give rise to many unnecessary complications. I know the psy- 
chology of foreign consuls at Shanghai sufficiently well to assert that they 
would seize upon every pretext for the exercise of this right. I do not know 
how it has worked in Siam, but I do feel pretty sure that such a makeshift 
will not work smoothly in China. This may be due to the existence of for- 
eign concessions and international settlements, which furnish a convenient 
vantage-ground to the foreign consuls for abuses of power. 

Furthermore, I sincerely believe that in the case of China no modus 
vivendi is necessary, as she has already outlived her period of transition. But 
if the Powers should unreasonably insist upon a ‘‘treat,’’ let me suggest that 
something like a Turkish dinner be served! 


The PrEsipENT. Ladies and gentlemen, the discussion on this subject 
will be continued by a paper by Mr. William C. Dennis, President of Earlham 
College, and former Legal Adviser to the Chinese Government; a member of 
the American Society of International Law, and honored friend whom we 
regret to lose, but whom we congratulate upon the opportunity for larger 
activity as president of one of the western colleges. 


EXTRATERRITORIALITY AND FOREIGN CONCESSIONS IN 
CHINA 


By Witu1am C. DENNIs 
President, Earlham College 


It is a very great pleasure to have this opportunity of returning to the 
fold here in Washington and speaking to you in regard to a topic in which I 
have been for many years very greatly interested. 

I was, in a humble capacity, a good many years ago, an official of the 
Government of the United States who, subordinate to the then Solicitor of 
the Department who sits beside me, and the other high officers of the De- 
partment, had to deal more or less with these questions of extraterritoriality, 
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and thereafter I had the honor and pleasure for two years of serving the Chi- 
nese Government as a Chinese official. 

I believe from these activities I do have something of a sympathetic 
and more or less impartial viewpoint about the difficulties of the officers of 
both governments with respect to extraterritoriality and now having retired 
to the educational field, I believe I can look back upon it all a little bit in the 
attitude of a Greek Chorus, a sort of contemporaneous posterity, as it were, 
and give you the very best judgment which I am able to form, uncolored by 
any present interest, and with only the coloring coming from these past 
relationships, which inevitably follows every interesting and agreeable 
experience. 

Out of these relationships arise two points of view, which I want to get 
before you in the beginning, and which I hope I shall not lose sight of in 
anything which I may say which may seem argumentative or critical. 

The first one is that I believe that the United States has a record in the 
last hundred years in its dealings with China of which Americans have a right 
to be justly proud. I believe we have a right to be proud of that record right 
down to the present day. 

We are represented in China now by a gentleman eminently qualified, 
both in head and heart to deal with the very difficult questions there arising 
and he replaced another gentleman also eminently qualified. 

On the other hand, it is also true, in my judgment, that we have in 
China to deal with the problem of a great people striving to be truly free,—a 
struggle which should command the sympathy of everybody. At any rate 
it commands my sympathy; and nothing I may say is intended to depart from 
both these points of view. 

We have here to deal sometimes with an apparent conflict of interest,— 
not I think, with a conflict of real interest, but a conflict of viewpoint 
growing naturally out of the situation. But there is nothing to be ashamed 
of really on either side, when all the facts are considered. 

The speaker who has preceded me, in his very interesting remarks, has 
dealt in a general way with the history of extraterritoriality. By extraterri- 
toriality, of course, we mean the right of the foreigner to go to China and 
carry with him his own laws to be administered by his own authorities, to set 
up there a sort of imperium in imperio. 

There is one point to be noted as regards the origin of extraterritoriality, 
which has its bearing on the situation. I wouldn’t for a moment deny that 
prejudice had something to do with the origin of extraterritoriality, but I 
would respectfully insist that extraterritoriality did not begin at all in 1843, 
did not begin in China. It goes back to the old capitulations in Turkey, and 
in the Near East, and the ultimate reason for it there and one of the great 
reasons for it in China was the essential difference between two civilizations. 
Mohammedan law could not be applied to anybody but Mohammedans. 
The ordinary courts could not take jurisdiction in Turkey in the old days 
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over the various other nationalities, because the law did not fit them. So 
in the same way the old Chinese law was not adapted to foreigners. 

It was not merely prejudice, not merely a desire to get out from under 
authority which might be oppressive, but a real incompatability of the old 
Chinese system and the system of modern Europe which is primarily respon- 
sible for the system of extraterritoriality. At all events it came, and has 
persisted now for nearly a hundred years. 

Now, as the first speaker has said, we have been for the last twenty- 
five years, at any rate, endeavoring to begin to get rid of it. We have been 
recognizing that it is an anomaly. It is abnormal, of course, for a country 
not to have complete jurisdiction over the people who are in it. We have 
such abnormalities in this country to a certain extent. We have the situa- 
tion of the Indians, we have the situation of the Diplomat, but those 
are peculiar and extraordinary situations, and we would regard it as both 
inconvenient and extraordinary if we had a large community of foreigners 
within our midst not subject to our laws, but subject to their own law, ad- 
ministered by their own authorities. So that although it is abnormal from 
our point of view and the point of view of the world in general, I submit 
that historically it is perfectly normal from the point of view of trade, and it 
seems perfectly natural now to the foreign colonies in China who have en- 
joyed it for a hundred years, and we have to take into account that this ab- 
normality has become, after a hundred years, more or less normal to them; 
that if it be an abuse, it is an ancient abuse, and it must be dealt with, with 
some regard to the fact that it is established. 

We have been trying, as I say, for the last twenty-five years to com- 
mence the process of getting rid of extraterritoriality and we seem to be 
making some progress. I am, however, not quite so optimistic about some 
of the countries who have relinquished,—or rather promised, to relinquish 
their extraterritorial rights. They promised to relinquish them in 1930, 
provided the majority of the other countries had done so. Of course, it was 
reasonably evident, when these countries agreed to relinquish rights in 
January, 1930, provided the majority of the other nations had done so, that 
they could count on it with a great deal of certainty that the other countries 
would not have relinquished their rights by that time, and it is a question of 
how rapidly these nations would have made those promises, and whether 
they would have made them so readily, if they had thought they would at that 
time be called on to carry them out. 

So, I do not believe we can assume necessarily that these countries were 
convinced that the time would have come on January 1, 1930, for the com- 
plete abolishment of extraterritoriality. Nevertheless, progress has been 
made with regard to it. Three countries, Germany, Austria and Russia, 
have relinquished extraterritoriality per force, as a result of the war. Three 
countries, Sweden, Switzerland and Mexico have promised to give it up when 
the others do. Five countries, Belgium, Italy, Denmark, Portugal and 
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Spain, have made a modified promise to give it up when the majority of 
other countries do. 

Three have given it up out of 19 originally having it; eight more have 
promised, one way or another, under certain contingencies, to give it up. 
A few more and there would be a majority which would call upon certain of 
these countries to make good their agreement. 

At the Peace Conference at Paris, in 1918-19, China brought this griev- 
ance before the world. At the Washington Conference in 1921 she brought 
it before the members of that conference. It was taken under sympathetic 
consideration. It was agreed that a commission would be appointed to inves- 
tigate. The Commission did investigate and reported in 1926, reporting, in 
general, in favor of eventual abolition, but pointing out certain prerequisites 
which the commission thought were necessary—certain things which should 
be accomplished by China before the abolition of extraterritoriality should 
commence, also certain things which could be done by the foreign powers be- 
fore the abolition of extraterritoriality. 

Then, there occurred the revolutionary movement in 1927 and 1928, 
which suspended the negotiations for a time, and again in 1929 China took 
up specifically with all the nations, all the treaty powers, the question of re- 
linquishment of extraterritoriality. The American Government has given 
a very sympathetic hearing to that request, and in its note of August 10th, 
1929, it made the following promise: 


The American Government will be ready, if the suggestion should 
meet with the approval of the Chinese Government, to participate in 
negotiations which should have as their object the devising of a method 
for the gradual relinquishment of extraterritorial rights, either as to 
designated territorial areas, or as to particular kinds of jurisdiction, or 
as to both, provided that such gradual relinquishment proceeds at the 
same time as steps are taken and improvements are achieved by the 
Chinese Government in the enactment and effective enforcement of 
laws based on modern concepts of jurisprudence. 


China returned to the charge with a note of September 12, 1929, re- 
arguing the question and going over ground, much of which has been cov- 
ered by the speaker this evening, drawing analogies from Turkey, pointing 
out that the Germans, Austrians and Russians have been going along very 
well without extraterritoriality, pointing out that the Nationalist Govern- 
ment has been making good strides since the report of the Commission 
on Extraterritoriality in 1926, and urging the United States to proceed with 
the negotiations. 

The American Government replied, in substance, that it was ready to 
proceed, but only upon the basis set forth in its note of August 10th. Thatis 
to say, upon the basis of the gradual abolition of extraterritoriality, part 
passu with the improvement of the Chinese judicial system. 

This was followed at the end of the year by a Chinese mandate, which 





198 


on its face indicated a determination on the part of China to initiate a uni- 
lateral and immediate abolition of extraterritoriality. That was on Decem- 
ber 28, 1929. That was followed, however, a couple of days later, by an 
explanatory statement from the Chinese Minister of Foreign Affairs, in which 
he said, in substance, that China regarded January 1, 1930, as the date of the 
beginning of the abolition, but that the plan which China had in mind was to 
be discussed and worked out in practice, and that there was no difference in 
principle between China and the foreign powers, particularly the United 
States. 
The concluding paragraph of this statement reads: 


The Chinese Government, relying on the sympathy already shown 
and the assurances given by the powers concerned, believes that there 
is no difference of opinion between those powers and China regarding 
the principle involved; and it is prepared to consider and discuss within 
a reasonable time any representations made with reference to the plan 
now under preparation in Nanking. In this respect the issuance of the 
mandate on December 28 should be regarded as a step towards remov- 
ing the cause of constant conflict, and at the same time promoting the 
relations between Chinese and the foreigners. 


So far as I know that is the last public document upon the subject, and 
I believe we have the right to assume, that that means that the United States 
and China, are now engaged in earnest, serious and determined efforts to 
negotiate for the abolition of extraterritoriality upon reasonable terms. 

All the history of the relations of our country and our Government with 
China in the past, the reasonable attitude which the United States has held 
for the past hundred years, the reasonable attitude which it has held specif- 
ically in the last few years, which dictated the settlement of the Nanking 
incident, which dictated the giving up of our rights as respects the Chinese 
customs tariff, all those things give us every right to believe that the assur- 
ance of readiness to negotiate on reasonable terms made by the Government 
of the United States was made in the utmost good faith, and that these 
negotiations will be prosecuted to a successful conclusion and I have no 
doubt whatsoever that these negotiations are proceeding as rapidly as can be 
expected under the circumstances. 

At the same time I think we ought to concede that it is perfectly reason- 
able for the Chinese to be anxious that as good a showing and as speedy a 
showing should be made with regard to this matter as possible. It was a 
quarter of a century ago, more than a quarter of a century ago, when the 
first treaties were made promising to abolish extraterritoriality as soon as the 
Chinese system should be improved. Twenty-five years is not very long in 
the life of any nation. Certainly it is not long in the life of a nation that has 
lived five thousand years, but it is a good while in the eyes of modern China, 
and I do think we ought to encourage the Government of the United States 
to move forward just as rapidly as the circumstances permit, and to give 
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just as tangible evidence as may be to the naked eye, which can be seen by 
the whole world, particularly by China. 

We should take into account the various elements in the situation. 
Everything needs to be done at once in China. It is a very peculiar situa- 
tion. You know they need good roads in China, but in order to get good 
roads, they need carts first, and the argument is that it is useless to try to 
make good roads because the present carts will cut them up and destroy them, 
and it is impossible to get new carts, because they won’t work on the old 
roads; so the carts wait for the roads and the roads for the carts. 

The governor of one province solved this problem by planting some 
stones in the roadway in the gates of the principal cities of his province. 
They were planted so that the old Chinese carts which destroy the roads 
could not run over them, and so he got the carts changed, and then he pro- 
ceeded to build some good roads. 

When I was out there, they wanted money to disband soldiers. You 
can’t disband a large number of men with guns in their hands unless you are 
ready to pay them off. It simply isnot done. The Chinese said, ‘‘Give us 
some money so we can disband our soldiers,” and the bankers said, ‘‘ Disband 
your soldiers, and we will then have some confidence in you, and give you 
some money to do some constructive work. 

It is the same thing here. We talk about the improvement of Chinese 
laws and Chinese procedure and so forth, and rightly so. We want that to 
come first, and at the same time the Chinese ask us first to abolish extra- 
territoriality so that China may have a fair chance to put her home in order. 
The Chinese Government could doubtless, in many respects, do more, if we 
helped it somewhat in this matter of the abolition of extraterritoriality. 
We could very greatly strengthen the Government of China by concessions 
along that line. 

I cannot agree with all that has been said about the progress of the 
present Chinese Government. One of the great needs of China today is one 
and only one stable government which has control all over the country. 

It is very difficult to ask the United States to negotiate on a serious 
question like this, which involves the rights of a great many people, when it 
is difficult from day to day to determine just how much territory the govern- 
ment with which it is negotiating actually has under its control. 

It is true that we can do something along these lines. We can nego- 
tiate, and I believe we ought to arrange to negotiate for partial areas. We 
ought to take steps as fast as possible, but we must recognize it is a very 
serious question as to how it is to be done. 

But in any event I believe we ought to do something to carry out one 
recommendation of the Commission on Extraterritoriality, which can be 
carried out by us alone, and that is the significant recommendation of the 
Commission that Chinese law, the modern codes, be applied in the foreign 
courts. 
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You have heard from the last speaker about the difficulty of these for- 
eign courts as they are now. The difficulties are very great. We do not 
know what the law of the United States in China is. There may be some 
difficulty about telling what the law is in this country, but it is nothing 
compared with telling what our law covering Americans in China is. 

My good friend, Doctor Scott, and I used to struggle with that question 
about what ‘‘the common law” in China is. A judge from the United 
States Court of China, who may be in the audience, has, in desperation, 
grasped the code of Alaska, which has been repealed, and applied it to China, 
on the theory it was federal law which would govern out there in the absence 
of something better. 

But we can apply in the American courts the new Chinese codes. It 
would not be an altogether simple process. There are objections to it, and 
it very possibly would not give satisfaction to the Chinese. They want 
something more now. It is always a question of concessions made too late. 
This particular concession was proposed as far back as 1918. It might as 
well have been granted at that time. It was recommended by the Commis- 
sion on Extraterritoriality in 1926 and has not been granted yet, but I believe 
even yet something could be done along that line, if we created a small 
legislative body competent to legislate for our extraterritorial jurisdiction in 
China, and give it broad powers to deal with areas and classification of 
cases, and have the mobile ability to deal with that very difficult and moot 
situation. 

As it is now, legislation by Congress is necessary—and Congress cannot 
stop and think about legislation for China. I myself drew various bills cov- 
ering extradition twenty-five years ago, and so far as I know there isn’t yet 
any law about extradition out there. Why we have to kidnap an American 
if he commits a murder in Hong Kong and flees to China and comes within 
our jurisdiction in China. I well remember when Judge Wilfley, and Mr. 
Adee and I assisted in kidnapping a desperate murderer out there. There 
wasn’t any law then, and there isn’t any law yet, so far as I know. 

We might at least create a small law-giving body, making it perfectly 
plain that we are not intending to perpetuate ourselves there, but we are 
intending to get out. We should give this law-making body the power to 
modify the existing situation with a view to getting out, and at the same time 
perfect the situation in certain respects as long as we are there. We ought to 
move, and move as fast as possible, and I believe we will, and that that is our 
intention. 

I thank you very much. 


The Presipent. Ladies and gentlemen, the question is now open for 
discussion. 

Mr. Yuren-t1 Liane. Mr. Chairman,— 

The Presipent. If the speaker will allow me, he was China’s Technical 
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Delegate at the recent Conference for the Codification of International Law 
at The Hague, and is a Carnegie Fellow of International Law. 

Mr. Liana. At the very outset I must congratulate the Program 
Committee on selecting this timely subject, even in preference to the ques- 
tions that were just discussed in the Conference for the Codification of Inter- 
national Law at The Hague. I was glad to hear just a moment ago Mr. 
Finch say that tomorrow we shall discuss those questions. I have a little 
doubt as to the title of our subject. The title is, as I remember, extraterri- 
toriality and foreign concessions. The expression, “foreign concessions’”’ is 
not so happy, because foreign concessions might mean financial concessions, 
railway concessions, or concessions of an economic character, or it might 
connote the French concession in Shanghai, 7.e., territories granted for a 
definite purpose to foreigners under a treaty; but as I shall not enter into the 
question of foreign concessions in my brief talk, I shall not insist upon an 
interpretation from the program committee. 

There is much misconception regarding not only Chinese law, but also 
the whole system of extraterritoriality. Practices not justifiable under 
treaty provisions have been imposed on China on the pretense that they 
form part and parcel of the system of extraterritoriality. Professor Quincy 
Wright, in his recent article entitled, ““Some Legal Consequences of the 
Abolition of Extraterritoriality in China,” very wisely brings out this point. 
He says: “Certain foreign privileges are based not on treaties or agreements 
of international law.”’ By certain foreign privileges, I suppose, is meant, for 
instance, the refusal of foreigners to pay taxes or to submit to sanitary, 
police, and revenue measures, under the excuse that these also were covered 
by the extraterritorial privileges. I cannot point out too strongly that I do 
not see how these can be assimilated to extraterritoriality. Extraterri- 
toriality only connotes the transference of jurisdiction regarding civil and 
criminal matters from one country to another, and I do not think that these 
privileges are justified by custom or practice, as Professor Wright seems to 
indicate. 

Professor Wright also says: ‘‘In practice, however, under extraterri- 
toriality China has found it impossible to exercise jurisdiction in respect to 
such arrangements and foreign Powers have sometimes taken advantage of 
these facts to imply jurisdictional powers from the terms of such instruments.” 
By “such instruments” he means the ‘“‘municipal laws and documents.” 
For details, I would refer you to his article. I think this is a frank conces- 
sion of the illegitimate, or, if I may use the word, bastardly character of these 
privileges. 

I will not go into the history of extraterritoriality, which has been ably 
covered by Judge Wu. I approve his modus vivendi, and I am heartily in 
favor of the suggestion that legal advisers, not foreign judges, should be 
appointed in the transitional period. Professor Shotwell, in his remarks 
before the Pacific Conference at Kyoto last year, suggested that China should 
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employ foreign judges to be selected from a list prepared by the Permanent 
Court of International Justice at The Hague, or the Permanent Court of 
Arbitration. I do not see how the Permanent Court of International Jus- 
tice, much less the Permanent Court of Arbitration, can prepare such a list, 
as I very much doubt how this can be authorized under the statute of the 
court. I have asked Professor Hudson, and he seems skeptical about it, too. 
He said the President of the Court could do it on his personal responsibility, 
but the court could hardly do it in its official capacity. 

Aside from the fact that the suggestion is not workable, there are also 
some serious difficulties. A spokesman of China once had the following to 
say: A foreign judge, unless he tries the case alone, would be in the minority, 
and in the case of his being overruled by the majority of the judges, would 
have no way of making known his dissenting opinion, like Justice Holmes or 
Justice Brandeis. As you all know, in European countries and in China and 
Japan, the organization of the judiciary does not allow the delivery of dis- 
senting opinions, but the judge who dissents must sign the judgment, even 
though he actually disagrees with the opinion. In the case of the legal 
advisor, the Chinese Government has agreed, if the Powers also agree, that 
he can present his opinion, and if he does not agree with the judgment de- 
livered by the Chinese judge, can make his opinion a matter of record. In 
this event, the legal adviser, having access to the documents and evidence, 
can state his opinion in writing, which will be incorporated into the record. 
The value of such advisory opinions, if they may be so called, might be 
compared to the advisory opinions of the Permanent Court of International 
Justice, of which a full description was given by Professor Hudson yesterday. 
I believe that such advisory opinions are really of more persuasive authority 
than if the foreign judge actually participates in the judgment. 

Speaking in the light of recent developments in international law, I am 
convinced that the writing on the wall fairly demonstrates the doom of the 
capitulations, as exemplified in the cases of Turkey and Siam, and the con- 
clusion is irresistible that the raison d’étre of extraterritoriality has ceased, 
and it can be replaced by some other theory and practice in international law 
which are more entitled to universal respect and more in consonance with the 
trend of the times. 

The evolution of the theory of international responsibility, which has 
been remarkably facilitated and hastened by the decisions of international 
tribunals, mixed claims commissions, and the writings of international 
jurists during the past decade has gone a long way toward the fixation and 
definition of the responsibility of states for damages done to aliens within 
their territory in respect of their person or property. The responsibility for 
the acts of legislative, executive and judicial organs, for mob violence and 
depredations of insurgents, and what is more relevant to our subject, the 
denial of justice, has been the subject of judicial and quasi-judicial interpre- 
tation, and the results have furnished a workable basis for present and future 
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diplomats and international tribunals in handling these matters. With this 
available, what utility or occasion can one have for such an anachronistic 
institution as extraterritoriality? 

You may say, for countries which do not live up to what is called the 
international law standard of protection and security for foreigners, the 
system of extraterritoriality has to be maintained. Apart from those coun- 
tries where barbarism and atrocities persist in circumstances which shock the 
conscience of the whole world, and justify humanitarian intervention, no per- 
son can define what this international lawstandard is, and at least no attempt 
has been made to doso. Professor Borchard in his draft on the responsibility 
of states, published by the Harvard Law School, made the wise remark that 
the charge that the local law or remedy of the state does not meet the stand- 
ard of international law is not a light one to make. So he is quite skeptical 
about this standard. 

Moreover, even the theory of having an international standard for the 
measurement of state responsibility has not found overwhelming support 
among the nations. I need only refer to the work of the Commission on the 
Responsibility of States in the Conference for the Codification of Inter- 
tional Law at The Hague, from where I returned only two days ago, to con- 
vince you of this fact. The Chinese Delegation introduced an amendment to 
a certain basis of discussion, which amendment purported to make the re- 
sponsibility of states conditional on the failure of such states to accord 
treatment to foreigners equal to what is granted to its own nationals. The 
amendment was rejected by 23 votes to 17, 2 abstaining. Another amend- 
ment of the opposing tenor was adopted by 21 to 17 votes. You see the 
weight of authority in favor of the international standard of treatment is not 
overwhelming, whatever justification it might find in the opinions of the 
theorists as an academic question, and in the diplomatic correspondence 
emanating from the chancelleries of the stronger nations. I can confidently 
say that the irreconcilable demarcation of opinion in regard to this question 
was the principal cause responsible for the failure of the commission to sub- 
mit a report, much less a draft convention. 

From his reference to the rule of local redress and denial of justice, I 
apprehend that Professor Wright, with his usual keenness, also realizes the 
important bearing of the question of responsibility of states on extraterri- 
toriality, though we reach different conclusions. I cannot agree with him in 
the statement that ‘Under extraterritoriality China has been relieved of 
responsibility for injuries to aliens within her territory in cases where the 
alien was defendant.”’ And I think that he is too much of a prophet to say 
that because of the international responsibility she would be under, in case 
foreigners would be injured through an inadequate functioning of her courts 
she might prefer to tolerate the continuance of foreign privileges for some 
time. On the contrary, China is prepared to accept the recognized princi- 
ples of state responsibility as she has done in a number of instances. 
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Finally, after the fashion of Mr. Wright, I am going to speak a few 
words on the juridical or jurisprudential consequences in China in the event 
of the abolition of extraterritoriality. Judge Wu, with whom I shared the 
experience of sitting with foreign consuls in mixed cases involving foreigners 
in the erstwhile Provisional Court of Shanghai, has referred to the view that 
China cannot have jurisdictional freedom because her law is uncertain. I 
should say that the law in China relating to foreigners is uncertain because of 
the existence of extraterritoriality. Here is what Professor Willoughby tells 
us: 

The system necessitates the application of a diverse system of laws 
since each Power applies its own laws initsown tribunals. At the best 
this is obviously objectionable, and it becomes almost absurd when 
persons of different nationalities are engaged in the same transactions. 
In such cases there cannot be a single suit since the parties, if defend- 
ants, must be proceeded against in their own respective court and their 
rights must be determined by different systems of law. 


When extraterritoriality is abolished, China will have an opportunity of 
developing her law particularly concerning foreigners and international 
private law. In the course of time, her jurisprudence will be enriched and 
attain a flowering stage. Some speakers said this morning that wise laws 
rest on experience and on hope. I will also use Holmes’ definition of law in a 
broad way and say, wise laws rest on prediction, the prediction that the laws 
of the state after enactment will bind all persons within the territorial limits 
whatever be their nationality. The administration of justice, reinforced by 
this prediction, is bound to inspire confidence in the law on the part of the 
judges and litigants. 

I do not view the administration of justice in China with the same pessi- 
mism which characterizes some orators this morning in regard to the restate- 
ment of the laws of war on the sea. China is building a new superstructure 
on the centuries-old foundation of legal and moral philosophy, the worth and 
significance of which may be gathered by the fact that the Harvard Law 
School has appointed a distinguished Chinese jurist, who has spoken here 
today, as lecturer on Chinese law, and these lectures will form part of the 
series of lectures on comparative law. The suggestion that China has no 
modern law and codes might have figured in the proceedings of a society of 
international law thirty years ago, but I do not think it deserves a place in 
the proceedings of a society of the same character on this 25th day of April of 
the year 1930. 

Judge Cuartes 8. Losrnerer. Both of the principal papers have 
stressed the question of method as the important one in connection with the 
displacement extraterritoriality, and I fancy that Mr. Dennis, with more 
time, would have extended his treatment of the very interesting topic which 
he touched upon toward the last, viz., the application of Chinese law by the 
foreign courts. To me that seems the most practical of all suggestions. For 
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why spend time in discussing the abstract question of extraterritoriality, 
when nearly everyone is agreed that, at best, it is only a temporary system? 

Considerably more than ten years ago, after having served at that time 
about five years on the United States Court for China, I came to the conclu- 
sion that it would be very desirable from the standpoint of all concerned if 
the foreign courts were empowered to enforce, so far as practicable, the 
Chinese law. I believe the situation today makes it much more desirable 
and much more practicable. 

When I first advocated the plan, I found that foreigners in China were 
very skeptical as to the existence of such a thing as Chinese law. Now, asa 
matter of fact, the Chinese legal system is the oldest one in existence. It 
antedates any other of which we have any record, except possibly the Baby- 
lonian, and the earliest written laws of the Chinese are older, in fact, than 
the famous Hammurabi code, which is the oldest one that has come down 
to us. 

Of course, that doesn’t entirely meet the present situation. For, as has 
been suggested by at least one of the speakers tonight, the Chinese law needs 
to be adapted to modern conditions. But I think those who have kept in 
touch with affairs there know that the Chinese have made a very earnest 
effort to codify their law, and they have had some very able men working 
at it. Some of you knowof Dr. Chung Wong Hui, the translator of the German 
Civil Code (Das Gesetzbuch) into English, and author of the best of such 
translations. He was for a time the chairman of the Chinese Code Com- 
mission. ‘They have produced a penal code which has been in force, I think, 
for about twenty years—provisionally most of the time, but still in force for 
most practical purposes. I believe it is perfectly practicable for the foreign 
courts in China to apply that code. My examination and use of it have 
convinced me that no foreigner would suffer the loss of any substantial right 
by its application; that no American citizen would be under any greater 
jeopardy in the application of that code than in the application of the Federal 
Penal Code which the United States Court for China applies so far as it goes, 
or of the penal laws of the District of Columbia, or of the Territory of Alaska, 
which are applied in the absence of a pertinent Federal Penal Code provision. 

Then, in recent years the Chinese Code Commission has been develop- 
ing a Civil Code. Part of it was promulgated about a year ago, and so far as 
that can be used I think it ought to be. There are several reasons for this 
plan: 

(1) It would remove, or at least reduce, the greatest objection to 
extraterritoriality—the conflict and complication of legal systems—and 
would eventually lead to one uniform law throughout the whole of 
China. 

(2) It would give the Chinese the benefit of the foreign courts’ experi- 
ence in applying these codes, and in the interpretation thereof, which ought 
to prove a permanent contribution to Chinese jurisprudence. 
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(3) It would encourage the Chinese to complete their work of codifica- 
tion as promptly as possible so that the product might come into force as 
regards all residents of China. 

(4) It should substitute codperation for tension between the foreign 
courts and the Chinese authorities. 

Mr. 8. F. Lin. Mr. President, I did not prepare to speak. I came here 
merely as an observer. However, I would like to point out one of the fal- 
lacies or dangers in entrusting the administration of justice into the hands of 
consuls, which has not been dealt with by the preceding speakers. As we 
know, most of the consuls are not lawyers. In fact, they have very little 
legal training. Lawyers or judges themselves sometimes have difficulty in 
interpreting law. How can you expect consuls, who have very little legal 
training, to interpret law? So, it is a very dangerous thing to entrust the 
administration of justice into the hands of consuls. I earnestly hope that if 
the extraterritorial privileges in China are not immediately abolished, some 
proper solution will be made, in order to meet the demand of the sensible 
Chinese. 

Mr. Francis DgeAx. Mr. Chairman, I don’t know whether there are 
any consuls in this distinguished audience, but I feel I have to come some- 
what to the defense of consuls. I have not been in China, but I can tell Mr. 
Lin that many consuls are well trained in law, and especially those consuls 
who are sent to countries with extraterritorial jurisdiction. They have a 
special legal training, and if you will look around Europe today you will see 
that some of the greatest international lawyers have been consuls and have 
been judges of the consular courts in Constantinople and elsewhere. 

Mr.CrawrorD M.BisHor. Just one or two points. I think the address 
of Dr. Wu this evening is very striking in one respect particularly. One of 
the questions that has been very important, I think, in connection with the 
abolition of extraterritoriality is the personnel of the Chinese judges that 
would preside. Now, Dr. Wu, who spoke to us this evening, is a graduate of 
the Comparative Law School of Shanghai, which I had the honor of lecturing 
in, as well as Judge Lobingier, and he is now a professor in Harvard Univer- 
sity, and I think Dr. Wu gives us an example of the type of young men in 
China who will sit or preside as judges over the courts in which foreigners will 
appear, as plaintiffs or defendants. Dr. Wu told me before the meeting 
this evening that there are now some 300 students in that Comparative Law 
School of Shanghai, which had then, and I presume has now, many of the 
foreign lawyers and judges in Shanghai as its teachers. 

One of the practical questions which has not been directly touched upon 
this evening in connection with the question of the abolition of extraterri- 
toriality is the question of opening the whole of China to trade in considera- 
tion of the abolition of extraterritoriality. If it comes to the matter of 
bargaining, and many treaties are the result of bargaining, if China wants to 
hasten the abolition of extraterritoriality, to my mind the first practical 
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question to come up would be, “‘Is she willing to open the whole of China to 
trade?”’ Froma business man’s standpoint that is a very practical consider- 
ation, because at the present time foreign merchants are limited to the treaty 
ports, and China has always raised one objection to abolishing this extra- 
territoriality. China said, ‘If we allow you to travel all over China; if we 
abolish treaty ports as you want us to do, then you carry our laws with you, 
and we do not want any extension of the system of extraterritoriality.” 
Therefore, the reason why China has not been opened to foreign trade, and I 
think Dr. Wu will bear me out in this, is that they do not want the system of 
extraterritoriality extended, and they are quite correct. On the other hand, 
if we are to abolish it completely from the present treaty ports, then is China 
willing to open the whole of China to trade? And if they want to hasten it, 
I think that is one of the best bargaining points they can offer. Of course, it 
would naturally follow, but it is up to China to make the proposal. 

One of the speakers touched on the question of the reform of the judicial 
system. I had the honor some years ago of being in the Consular Service in 
China. I happened to have had a judicial training before I ventured to 
preside over a consular court. I was a member of the Bar of Maryland, and 
of the United States Court of China at the time I was acting as Vice-Consul 
in a judicial capacity, and also as Assessor of the Mixed Court. I can, 
therefore, speak from some personal experience. During the time I was 
acting in China on this Mixed Court, which was later replaced by the Pro- 
visional Court (the Mixed Court was abolished and the Provisional Court 
set up in its place, over which Dr. Wu, who spoke to us, presided), I found 
this as our experience: I noticed when a question of civil law came up, even 
the Chinese magistrates were at very great difficulty themselves to know 
exactly what law to apply, and it was often our custom in civil cases to call in 
the Chinese merchants from the trade guilds. They have a guild for nearly 
every trade there. We had to call in those merchants from trade guilds as 
experts, as it were, to advise the court as to how a particular civil case ought 
to be decided. 

The question of codifying the civil law of China is going to be a very 
difficult one, because Chinese law rests largely on custom, and custom has 
not been judicially expounded in all cases, and even now Chinese cases which 
have been decided, and which you might want to cite as precedents, are very 
hard of ascertainment, and very difficult of interpreting as to what those 
cases have ruled. So, as I say, the question of codifying Chinese law is very 
difficult, because it rests on custom largely, and rests on cases which are not 
easily ascertainable. When you come to such subjects as domestic relations, 
for example, it rests almost entirely on custom, and it would be very difficult 
to apply the law of domestic relations as affecting Chinese family life to the 
domestic relations as affecting foreign family life. That is just an example 
of the difficulty which we will have in codifying the Chinese law and in apply- 
ing it to foreign plaintiffs or defendants. 
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Mr. Wu. Ladies and gentlemen, Mr. Bishop’s remarks call for some 
answer on my part. 

First, as to the Civil Code. Mr. Bishop said that the codification of 
the civil law is going to be a very difficult task. Well, it was a very difficult 
task because it has been codified already. Mr. Bishop left China, I think, 
in 1920, and things have greatly changed. 

Now as to some remarks made by my countryman, Mr. Lin. I think 
probably it is more just to say that most of the consular officials know the 
law, and I hope that no personal element shall be lugged into it. But that 
is not the question. The question is judicial self-determination. Of course, 
it would be very beautiful to transfer a staff or a branch of the Supreme 
Court to sit in China. It would be very beautiful indeed, and it would be 
more beautiful if Mr. Justice Holmes in the next quarter of a century will 
render his services to China. But that is not the question, whether the 
foreigners or consuls know the law. But let us—let the Chinese judges 
work out their own destiny. 

As to the point Mr. Bishop brought up regarding foreign trade. That 
was within my paper. I believe not only in the open door policy, but in 
the open chamber policy. I hope that foreign trade will penetrate into the 
very interior of China, and I hope that foreigners will be allowed to own 
lands and open industries in the interior, so that we can minimize the cause 
of famine. 

The Americans have been very kind-hearted to China, to Chinese 
children especially, in the ex post facto salvation of these starving people, 
but I think that if international trade would penetrate into the interior it 
will solve a part of the problem of unemployment, and that will cure famine 
to some extent. 

Dr. ALBERT BUSHNELL Hart. We have heard a great deal tonight, but 
there is one point that has not been mentioned by anybody here. My own 
contact with this subject is very brief. I was oncein China. I saw some- 
thing of the country. I spent one of the most interesting days in my life in 
attending a Mixed Court in which cases of all kinds came up. My question 
is simply this: How are you going to organize a composite court in which 
foreigners are to make use of the Chinese language, when not one foreigner in 
forty that has lived in China of late years can speak Chinese, can read 
Chinese, can apply the Chinese Code from his own knowledge of the text? 
How is there to be an adjustment between the European, the American, the 
expert Chinese lawyer, the pleader and the litigant, in a language which is to 
him unfamiliar, and where he must depend for his pleadings, for his testi- 
mony, and for his judgments upon a tongue with which he himself has practi- 
cally no acquaintance? That is my query. 

Mr. Liana. Just one sentence in reply to Professor Hart. The diffi- 
culty Professor Hart raised constitutes a strong ground which the Chinese 
authorities have not failed to use in their reply to certain governments who 
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have made the suggestion. That is, the Chinese Government has raised this 
difficulty as an objection why the suggestion should not be adopted. 

Mr. K. M. Tsu. I doubt the strength of the argument that has been 
raised by Professor Hart. He said how can you expect the foreign judges, 
by going over to the country, to use and get acquainted with a language 
which is not easy to handle in a limited period of time. But we have to take 
this into consideration, that the enactment of the laws of any country should 
give its first consideration to its own people and secondary consideration to 
the foreigners. It is certainly unjustifiable that in the enactment of laws, 
the welfare of the large mass of the population should be neglected for the 
interest of a certain limited number of foreigners. Take the United States, 
for instance. There are many Chinese who come over to and reside in this 
country. Many of them find it difficult to handle the English language, to 
say nothing of the understanding of the American laws. If, for some reason, 
they are brought before an American court, don’t you think that the judges 
should either dismiss the case on the ground that the Chinese defendant does 
not understand English, or use the Chinese language to give the decisions in 
the course of the trial in order to make the Chinese understand the progress 
of the trial? 

Mr. Wu. Mr. Chairman, I will take just two minutes. I think there is 
no need of nationalistic feeling at all. I think I am comparatively old, but 
you have seen some of our youngsters. I think that a reasonable answer to 
Professor Hart’s question is this: I think that the Chinese law is both for 
Chinese and for foreigners, the foreigners whom we have allowed to enter 
into our country. I think the Chinese law ought to protect both, ought to 
protect all kinds of men. 

As to the language difficulty I should think that this can be solved in 
this way; suppose a foreigner is under the necessity of going to a Chinese 
court. Of course, he can either employ a Chinese lawyer or employ a 
Western or American lawyer, who has Chinese clerks, and they will do the 
interpreting. 

I am delighted to have seen Mr. Carpenter in the audience. He has 
mastered the Chinese language very well, and he is acquainted with the in- 
terior of China, more than Iam. I wish he would give us some description 
of Chinese life in the interior. 

Mr. President, I am sorry I have usurped your function, but I have 
pointed out to you that Mr. Carpenter is an expert on China. 

Mr. Boyp CarPENTER. It is a very nice thing to have Chinese friends 
of the type of Dr. Wu who so kindly suggests that I am acquainted with 
Chinese. It is true that a large part of my life was spent in the Orient, but 
differently from most of my fellow-citizens, in that I never lived in a treaty 
port or in Legation quarters, and were I to return to the Orient, to a country 
where extraterritoriality existed, I should still take a house outside conces- 
sion areas, because only thus is it possible to learn the habits, the customs and 
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the language of the people. Secondly, I taught at the Chiao Tung Pu Ta 
Hsueh, the Hui Wen, the Chung Hwa Ta Hsueh. I had to lecture in Chi- 
nese, but would like to tell you what happened on the first morning. After 
the lecture at my house, the Chinese students presented themselves with a 
tutor for me. He was the official interpreter of the consular court, both at 
Peking and Tientsin, and did not know a word of English, but spoke as in- 
terpreter between Japanese and Manchus, Chinese and Manchus, and Jap- 
anese and Chinese. His methods were simple. He would ask me to sit 
and say “Nin ching tso.””’ Then asked me to stand up and say “ Nin chan 
tso,’”’ so that I learned the Chinese, to sit and stand. Similarly, with arti- 
cles like a pencil or a pen. He would show me a shuai pi, meaning a water 
pen, etc. This was elementary, but effective. 

Again, one fact I discovered, that it was easier to travel in the interior 
of China on a Chinese passport than an American, because few Chinese 
police or officials of the hsien knew the English language, whereas a slight 
knowledge of Chinese enabled me to explain what I was doing and where I 
was going. It is not a difficult language, though the phraseograms in the 
classics are difficult to translate because the Chinese build up words in a 
manner not unlike the Germans. For instance, you know the German word 
“volk” which the Germans work up into ‘“‘volkwert” and finally, ‘ volk- 
wertschafts lehre,” or, “‘people’s worthness.’”’ So do the Chinese. 

There is a point in the difference of practice between nations which re- 
side in China or Persia or India over a period of five to ten years, which will 
be forced on the attention of any observing student. It is best to illustrate 
this by a case. Mr. R. C. Hillyer, a blind gentleman, was for many years 
the head of the Hongkong-Shanghai Banking Corporation in Peking. He 
spoke nine of the dialects of Northern China. Whenever a loan or a matter 
involving a Western nation in economic matters was under consideration, 
the Chinese frequently asked for his opinion on the details of contract. It 
was at one of such conferences that I met him. He had been consulted on 
every single loan for thirty years. There was nobody in American business 
who had that length of experience in China. The idea seems to be amongst 
our countrymen that they can learn the habits, the customs, and the financial 
and economic position of a country in a few months, but they forget this will 
not gain the permanent friendship of the people that matter in the high Gov- 
ernment and business circles. 

As regards the language, a short story will explain it to you. Dr. Smith, 
the American dentist in Hang Kow, drove me to the Boone University. His 
little son, aged nine, interpreted to the Chinese chauffeur what was required, 
and incidentally, corrected me in the pronunciation of my Mandarin dialect 
used in Peking. If a child of nine can know the language, surely trained 
brains might not balk at studying it. 

Mr. Dennis. I would like to correct one possible misimpression. 
There was no thought of using the Chinese language in the American courts 
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except of course as we use every other language there, when necessary with 
an interpreter. This suggestion simply was to use Chinese law in the Ameri- 
can courts and in the other foreign courts in China, as long as they exist 
as they are now. 

As we have it now we have sixteen foreign courts in China, operating 
under sixteen different laws. One of the difficulties of the present situation 
is that, with these different laws your rights are determined by the law of 
the other man. 

You have a case against an Englishman. You sue him in an English 
court, and the English statute operates. On the other hand, if he sues you, 
if by some unfortunate circumstance he has to be the plaintiff, he must go into 
the American court, and the American statute operates. Your duties are 
determined by your own law, but your rights by somebody else’s. 

The suggestion is simply to take these modern Chinese codes—we do 
not propose to write the Chinese law. That is what the Chinese are for, 
and they are doing it very well—but when they produce a code which they 
say is Chinese law and is satisfactory, then we simply propose to take that 
and put it in force in the American jurisdiction and all the other jurisdictions, 
and then we will at least have one law instead of sixteen in the foreign 
jurisdictions in China. 

That is a great practical advance ove: the present situation, and more- 
over we will have Chinese law, which ought to be something the Chinese 
would like to have. 

I can appreciate that if that proposition were submitted to any Chinese 
official representative at the present moment he would look at it very coldly. 
He wants everything. Of course, that is what every representative is paid 
for, to want everything. But that is no reason why it would not be a good 
thing to offer to him, and I submit it is no reason why it would not be a good 
reason for us to put it into effect even without asking him. We do not have 
to ask anybody now what the American law is. Our present law in the 
American court in China isourlaw. But it is there under the agency theory. 
It is as a matter of theory really the Chinese law for certain people in certain 
places, and the United Statesis the agent of the Chinese Government. That 
is the theory upon which all extraterritoriality rests, the treaty conferring 
the agency. 

Now, we could use Chinese law just as well as any other law, and one 
law instead of sixteen laws, and at least pay the deference to Chinese sov- 
ereignty of using Chinese law in China. It is a little step in the right 
direction. Not much, but it is one that we could take tomorrow, without 
asking anybody. I wouldn’t say literally tomorrow, because we would have 
to get the books down and run them over, and see what should be put into 
effect, and what is not applicable, but it could be done, and if we had some 
sort of mobile elastic method of handling the matter, we could do a great 
deal toward preparing the way and taking some steps without waiting. 
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I do think it is too bad for us to wait in China until we are forced by 
events. I can see all the difficulties involved in acting too quickly, but, on 
the other hand, there are more difficulties about waiting too long. 

Let us not wait to be kicked out of extraterritoriality. Let us get out 
in a dignified way, securing ourselves as we go, securing both the United 
States and China by so doing. 

Mr. Liana. In reply to Mr. Dennis, I might explain that China ob- 
jected to this makeshift, that is, to have foreign judges apply Chinese law, 
for two reasons: One, of course, is that it is far from meeting the aspirations 
of the Chinese. ‘The Chinese wants everything, and this is too little. The 
other is a difficulty of practical character, as Professor Hart has pointed out. 
The foreign judge cannot handle the Chinese Codes and judgments, and the 
foreign lawyers cannot do that either. Inasmuch as in practice it does not 
work, and in theory it falls far short of Chinese aspirations, we Chinese can 
not accept such a makeshift. I agree perfectly with Mr. Dennis that pend- 
ing a final settlement of this question, America might on her own initiative, 
as a gesture of generosity, put in effect this suggestion. 

Judge Losineier. Just a word about Mr. Dennis’ suggestion as to 
putting the Chinese laws into force tomorrow. Might I suggest that it 
would require an Act of Congress, which I am not optimistic enough to think 
could be accomplished by tomorrow. The Act of Congress of 1848 extends 
“the laws of the United States” over all citizens in China, ‘‘so far as appli- 
cable and suitable.”” That would have to be repealed. 

Mr. Dennis. I admit that to do it would require Congressional 
legislation, of course, but I spoke about tomorrow as against talking to the 
Chinese about it for the next fifteen years. We have been talking about this 
very suggestion since 1917 to my certain knowledge. 

The Secretary. For the benefit of the members who were not here 
this morning, I would like to repeat an announcement I made, namely, that 
in response to a very general demand from members of the Society, that we 
hear directly from the officers and members of the Society who participated 
in the recent Codification Conference at the Hague, that subject will be dis- 
cussed tomorrow morning upon the opening of the session at ten o’clock. 
Mr. David Hunter Miller, who was the Chairman of the American Delega- 
tion, is expected to be here and make a statement, and Professor Hudson 
and Professor Borchard, both of whom were advisors to the American Dele- 
gation, have already promised to be here and make a statement; so that those 
members who are interested in hearing directly from the gentlemen who 
took part in that conference will have that opportunity tomorrow morning 
at ten o’clock. 


The PresipEnT. Is there any desire that we shall continue, or is it 
the wish that we shall adjourn? 

(The motion to adjourn was seconded, put and carried.) 

(Whereupon, at 10.45 o’clock p. m., the session adjourned.) 








SEVENTH SESSION 
Saturday, April 26, 1930, at 10 o’clock a. m. 


The President, Dr. James Brown Scott, presiding. 

The Present. The morning meeting of the American Society of 
International Law is now in session. We shall now proceed to the modified 
order. Day before yesterday the Executive Council directed me to extend 
an invitation to the members of the Society who had taken part in the con- 
vocation on international law at The Hague to give their fellow-members the 
benefit of their experiences. It is my very great pleasure to call upon the 
chairman of the American delegation, Mr. Hunter Miller. 

Mr. Hunter Miter. It would, of course, be quite impossible in a 
few minutes to attempt any comprehensive statement of the work of the re- 
cent conference at The Hague. I do not think that even Professor Borchard 
and Professor Hudson could reach such a result. What I thought I would 
do would be to lay before you some general conclusions and observations re- 
garding the conference and to discuss a little each of the subjects that were pre- 
sented to the conference. As you know, the three subjects at the conference 
were Territorial Waters, and Nationality, and the Responsibility of States for 
Damage Caused in their Territory to the Person or Property of Foreigners. 

The preparation that was made for the conference was elaborate, it was 
excellent. In my opinion it was in one respect insufficient. The prepara- 
tion that was made along legal lines was very comprehensive. The work 
done by the Committee of Experts, and the work that was done at Cam- 
bridge were of the utmost value; but it seems to me that there should have 
been—I do not say that it could have been foreseen; I would rather put it as 
one of the lessons of the conference—further preparation in the line of ex- 
changes among governments. The governments replied to a questionnaire, 
and those replies were of great help in the work of the conference. Those 
replies led up to what were called Bases of Discussion. I think most of you 
are familiar with them in the so-called Brown books that were prepared by 
the League of Nations and in the American Journal of International Law. 
Now, what I think might well have followed that were official comments on 
the bases of discussion, or perhaps the preparation of a draft, because the 
bases of discussion were not quite a draft treaty—comments by the govern- 
ments on definite proposals in addition to the previous answers to the ques- 
tionnaire. Because it must be recognized that in almost any subject of 
international law, and certainly in the three topics that were presented at 
The Hague, there are political aspects. It is not possible to say in respect 
of any one of them that the task of codifying international law, whatever 
meaning may be attributed to that expression and in whatever sense it may 
be used, is one merely of stating in conventional form existing law. Many 
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instances of that will occur to anyone and I need not mention them in detail. 

Another conclusion, it seems to me, that might be reached was that it is 
very difficult to consider three such subjects at one conference. The three 
subjects all presented very serious difficulties, and I think it might have been 
better if the conference had been limited to one subject, as it was the first 
conference, a new step in international procedure and relations generally; 
and perhaps it would have been better if subjects had been chosen which pre- 
sented fewer difficulties. But still, these subjects were selected after great 
consideration. But I do think that if they were to be taken as the first mat- 
ters for codification, they might have been separated so that the work could 
have been done under less pressure. 

Now, the result of the conference so far as signed agreements are con- 
cerned is rather small. There was drawn up a convention on certain ques- 
tions relating to the conflict of nationality laws and three other documents 
which were signed by certain countries which were called protocols— 
although they are really agreements—a protocol relating to a case of state- 
lessness, a protocol relating to military obligations in certain cases of 
double nationality, and what is called a special protocol concerning state- 
lessness. That is to say, there were no agreements drawn up and signed 
regarding territorial waters or responsibility of states. 

The result perhaps seems small. I do not think, however, it is al- 
together to be regarded as discouraging. A great deal of valuable work was 
done, a great deal was accomplished which will be of great importance for the 
future, which is outside of the signed documents. The minutes of the dis- 
cussions will certainly receive the study of international lawyers and of all 
those interested in international affairs for years to come; and very valuable 
reports were drawn up by the Commission on Territorial Waters and by the 
Commission on Nationality. 

Now, I want to say a word about each of the three general questions 
that were considered by the conference. The Responsibility of States, to give 
the short title, I shall say only a word or two on, because I understand Pro- 
fessor Borchard is going to go into that question more at length. No agree- 
ment was reached on a convention in that regard ; no report was made except a 
statement, if it could be called a report, to the effect that there was no report. 

Now, the question of codification of Responsibility of States, the putting 
in a convention, in other words, a statement of the law on that subject is, I 
think, arguable. It does not seem to be at all certain, or, at least, there is 
something to be said on both sides of the point, that it is better to put in a 
legal agreement, or to seek to put in a legal agreement, all the rules that 
govern the relations between states in that matter. It may be that too 
elaborate an attempt in that regard would hamper the diplomatic processes 
that now solve most of the questions that arise between different countries. 
However, as I say, it was not found possible to reach an agreement. The 
views of the different countries were quite divergent; and I am not going 
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into that in detail in view of the statement to be made by Professor 
Borchard. 

The Commission on Territorial Waters also failed to draw up a conven- 
tion. However, it did draw up certain articles regarding the régime in 
territorial waters, and while those 13 articles which are contained in the final 
report of the Commission on Territorial Waters did not reach the stage of 
final consideration by the commission itself, they were considered in detail 
by a subcommission and they were read once in the full commission. I think 
that they contain a great deal of material that will be a valuable study here- 
after and that will perhaps lead to a later agreement. 

There was a distinct difference of view in the Commission on Territorial 
Waters regarding the width of what we decided to call the Territorial Sea. 
The question was not very precise as between different distances. The 
principal divergence was between the countries that favor the three-mile 
limit, such as the United States, and those that favor the six-mile limit, such 
as Italy, Spain and various others. The two Scandinavian countries, Nor- 
way and Sweden, favored a four-mile limit; but it was not a clear-cut differ- 
ence of view as to limits, because there were various views as to what might 
be done by the coastal state outside of the particular limit. Some states said 
nothing at all, as a matter of law, although perhaps as a matter of practice; 
others said that certain rights should be accorded in respect of customs laws; 
others in respect of fishing. Some thought that those matters should be the 
subject of bilateral agreements rather than any general agreement. The 
French Government proposed what came to be called the “Contiguous 
zone,” in which the coastal state would have certain rights, a zone of nine 
miles. It was, of course, pointed out that if those rights were extensive 
enough, the contiguous zone would become assimilated to a large extent to 
the territorial sea. 

In respect of territorial waters, however, I think it may be said that the 
technical preparation might have been carried farther. Points were dis- 
cussed which came before the commission, I think, for the first time in any 
international gathering; for instance, the question as to what is low water 
mark. It is a fact that low water mark means one thing on the Atlantic 
coast of the United States and another thing on the Pacific coast. It is differ- 
ently indicated on the charts on the two sides of the English channel. A 
different system is employed by the Dutch Government in respect of the 
coast of Holland and their possessions in eastern waters. Now, the differ- 
ence is not very great on the different charts. That is to say, the difference 
between one system and another, so far as the rise and fall of the tide are 
concerned; but that might make a considerable difference horizontally on a 
shore which shelved very gradually to the high sea. 

Then other questions, such as islands and straits and bays, were dis- 
cussed at a good deal of length, and one thing that we found was that they 
could not be separated, as they generally have been separated in the previous 
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discussions. For example, an island or a group of islands may be in a strait, 
or a strait may be a passage of water between two islands. So that it is not 
possible to say that you draw rules about islands or that you draw rules about 
straits or that you draw rules about groups of islands. They are not sepa- 
rate things, except perhaps in law books. They are not separate in reality. 
And while it is very easy to speak of a group of islands, the question was 
raised—I think I raised it myself—as to what a group is; how many? Two 
islands? Three? Four? And must a group have a certain configuration? 
The discussions were illustrated, if I may put it so, on a blackboard; the 
point was raised, for example, as to whether the Aleutian Islands, running 
along some hundreds of miles, would constitute a group or whether they 
would constitute groups of groups, and so on. 

Now, there were a good many very able technical experts on the com- 
mission, two from the United States, one Commander Corwin of the Navy, 
and the other Mr. Boggs, the geographer of the State Department. And I 
think the questions involved in the matter of territorial waters were examined 
in greater detail than they ever had been before; and the report that was 
drawn up on territorial waters, by Dr. Francois, of the Dutch Foreign Office, 
will be found a document of the very greatest interest to all who consider the 
matter of territorial waters. 

The other subject was Nationality. As I said, a convention was drawn 
up and signed quite generally by the countries represented at the conference, 
of which I think there were 47. It was not signed on behalf of the United 
States. It is of course generally recognized that it would be desirable, so far 
as possible, to eliminate dual nationality and to eliminate statelessness. The 
convention does not go very far in either regard. 

The whole matter of nationality brings up different social ideas and 
ideals the world over. The views of various countries regarding the family, 
for example, are radically different. There certainly is no present possibility 
of all those different ideals becoming the same or even similar. But in this 
regard there were two policies of the United States which required considera- 
tion. One of them is our long established policy regarding expatriation, a 
policy which various countries do not recognize, which is embodied in a 
statute of 1868 which is still in force and which is written in the most sweep- 
ing language. I think I shall read the statement that was made on this 
matter before the Commission on Nationality on behalf of the United States, 
because I do not think it has been published here; and I think that I am not 
passing the bounds of discretion when I say that after it was made it was 
approved by the Department of State. 


On behalf of the delegates from the United States of America I 
desire to make the following statement, and request that it be entered in 
extenso in the minutes of the meeting. 

For a century past it has been the policy of my country that the 
right of expatriation is an inherent and natural right of all persons. 
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True it is that allegiance is a duty, but it is not a chain that holds 
one in bondage and that he carries with him to a new life in a new land. 
It is a duty and an obligation of a free man that he casts off when he 
voluntarily assumes allegiance to the country of his new home and there 
takes over the duties and rights of a national; when he takes over the 
new tie the old one is loosed and gone. 

This principle is not a little thing. It is not a question of language 
or of formulae or of phrases. It is a principle of the rights of man and 
of = liberty of the human race. We stand on it and we shall continue 
to do so. 

Under our laws of naturalization the individual who receives the 
honor and the dignity of citizenship in the United States of America is 
obliged by the most solemn oath not only to support the Constitution 
of the United States, but also by a like solemn oath to renounce and 
forswear all allegiance that he owes to any foreign state, prince, or 
sovereign. 

The statute in the matter which dates from 1795 reads: ‘‘That he 
doth absolutely and entirely renounce and abjure all allegiance and 
fidelity to every foreign prince, potentate, state or sovereign whatever 
and particularly by name the prince, potentate or sovereign whereof he 
was before a citizen or subject.” 

We regard that oath and its result, taken as it is after conditions of 
residence and other qualifications which are prescribed in our laws, as a 
finality, and we shall always so regard it. 

It was not a new thing but rather a recognized and a noble state- 
ment of the policy of the United States that our Congress, the supreme 
legislative power of my country, passed in 1868 a joint resolution which 
for two generations has been and continues to be the law of the United 
States of America. I wish to read it here. 

‘Whereas the right of expatriation is a natural and inherent right of 
all people, indispensable to the enjoyment of the rights of life, liberty and 
the pursuit of happiness, and whereas in the recognition of this principle 
this government has freely received emigrants from all nations, and 
invested them with the rights of citizenship; and whereas it is claimed 
that such American citizens, with their descendants, are subjects of 
foreign states, owing allegiance to the governments thereof; and whereas 
it is necessary to the maintenance of public peace that this claim of 
foreign allegiance should be promptly and finally disavowed: 

“Therefore, Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, That any 
declaration, instruction, opinion, order, or decision of any officers of this 
government which denies, restricts, impairs, or questions the right of 
expatriation, is hereby declared inconsistent with the fundamental 
principles of this government. 

“Sec. 2. And be it further enacted, That all naturalized citizens of 
the United States, while in foreign states, shall be entitled to, and shall 
receive from this government, the same protection of persons and prop- 
erty that is accorded to native-born citizens in like situations and 
circumstances.” 

My government stands on that declaration of policy. My govern- 
ment equally and fully recognizes the right of American citizens, if they 
so desire, to deprive themselves of American nationality by taking an 
oath of allegiance to another country, for the Citizenship Act of the 
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United States reads: “‘That any American citizen shall be deemed to 
have expatriated himself when he has been naturalized in any foreign 
state in conformity with its laws or when he has taken an oath of 
allegiance to any foreign state.” 

It would be farthest from my thought here at this international 
gathering to say anything which might in any sense be construed as an 
attempt to dictate to others. I am speaking for my country and for my 
ae a Our path is clear and fixed and certain, and it is not to 

altered. 


Accordingly, I declare in the name of my government and in the 
most formal manner that the delegates of the United States of America 
cannot and will not sign any convention in which there is any clause 
whatever which can be construed to nullify or limit this declared policy 
of the United States of America regarding the right of expatriation. 


Now, it seems to me clear that such a policy as that, so declared, is not 
anything that could possibly be modified at a conference for the codification 
of international law. It may be, I don’t think so, but it is conceivable, that 
Congress might choose to modify that policy, but certainly not without dis- 
cussion, without suggestion, without some thought on the matter here in 
advance. 

Of course, it is true that delegates to a conference cannot go bound 
absolutely by the statute law as it is written without the thought of any 
change whatever in that statute law, without the thought of any addition to 
it, because perhaps it would be impossible to hold a conference if every coun- 
try took that view. But it is a very different thing politically to suggest 
certain modifications to the legislature in matters of minor import from sug- 
gesting a change in what is regarded as “one of the fundamental principles of 
this government,” to quote the language of the statute. 

Now, another policy, perhaps I could hardly call it a policy in the com- 
plete sense, but still a formula that was suggested at the conference and one 
that interested the Government of the United States very much, was the 
principle of equality of sex in matters of nationality. There was proposed 
by the delegation of Chile a clause for the convention on nationality which 
embodied the well known formula of complete equality of the sexes in mat- 
ters of nationality. Generally speaking, that is to say in most respects, the 
law of the United States regarding nationality recognizes the equality of sex. 
There are various exceptions to that statement, and it is not a complete 
recognition by any means. But I think it may fairly be said that the excep- 
tions are rather of a minor character. The general principle of our statute is 
one of equality. 

Now, one question that is presented by any formula is whether it is 
better to legislate nationally or in the general sense to legislate internation- 
ally by means of a formula, or whether it is better to approach the solution of 
the problem which the formula seeks to solve, gradually and by steps. The 
latter is the method by which our own Congress ordinarily legislates; it is the 
method by which Congress has legislated in this regard. Personally, and I 
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speak here wholly personally, I think it is the better method. I think that 
it affords ordinarily a better test of the working of the formula to apply it in 
particular respects and to continue the application if it is found to work 
successfully in those respects. However, there is undoubtedly a difference 
of view as to that, and I repeat that I am simply giving my own personal 
opinion in the matter. But I have that opinion because I do not feel that 
the result of the complete application of the desired formula has been suffi- 
ciently studied. It does not seem to me that it has been sufficiently studied 
in respect of the question of children. And I want to make that concrete. 
If an American boy marries an English girl and they go to live or to travel in 
some remote part of the world and the first baby is born there, what govern- 
ment issues a passport to the infant? Now, that is a very practical matter. 
It is a matter of great consequence to the child. It may be, and I think it 
should be determined as it is under the present law of the United States, that 
the baby is entitled to an American passport; and I personally do not think 
that there is any chance of Congress saying that that baby shall not be en- 
titled to an American passport. So that it seems to me that the question 
should be further studied, particularly in respect of its effect on the rights of 
children. The delegation of the United States at the conference introduced 
a resolution on the point which was adopted finally in this form: 

The conference recommends to the states the study of the question 
whether it would not be possible. 


1. To introduce into their law the principle that in their law and 
practice relating to nationality there shall be no distinction based on sex 
with particular consideration of the interests of children involved in the 
application of that principle. 


That portion was the United States’ resolution in effect. This was 
added to it: 


2. And especially to decide that in principle the nationality of the 
wife shall henceforth not be affected without her consent, either by the 
mere fact of marriage or by any change in the nationality of her husband. 


Now, I think I have already talked much too long, but I want to make 
a very brief reference to one of the three protocols that were signed, namely, 
the protocol relating to military obligations in certain cases of dual national- 
ity, and I shall read, if I may, the two statements that were made to the 
conference on behalf of the United States, first, regarding the general na- 
tionality convention and, second, this protocol. 

The first statement is that regarding the general convention on national- 
ity which, as I repeat, the United States did not sign: 


The Government of the United States appreciates in the fullest 
degree the value and helpfulness of the discussions that have taken place 
at this Conference on the subject of nationality. It would be difficult 
= overstate either their present importance or their importance in the 
uture. 
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The General Convention which is now before the Conference for 
action contains certain clauses to which my Government has no objec- 
tion and to the principles of which it could well assent. However, this 
Convention also contains a number of features which the Government 
of the United States cannot accept. 

Any acceptance by the United States of the Convention as a whole 
would involve such extensive reservations to the agreement that the 
present view of my Government is that it would be better to await a 
further and more progressive agreement which the discussion of the 
present Conference will doubtless facilitate. 

Accordingly, the delegation of the United States of America at this 
Conference will not sign the General Nationality Convention. So far 
as a possible later signature on the part of my Government is concerned, 
the Delegation of the United States has recommended against such 
signature; but that question of later signature will be one for the Gov- 
ernment of the United States to decide. 


I shall conclude with the statement relating to the protocol, which is 
entitled “Protocol relating to military obligations in certain cases of double 
nationality” : 


The provisions of this protocol which relate to exemption from 
military service are, in the opinion of the Government of the United 
States, highly desirable. There are, however, certain other clauses of 
the protocol which the Delegation of the United States considers should 
receive further examination by our Government. Accordingly, the 
Delegation of the United States at this Conference will vote in favor of 


this protocol but in view of possible reservations on certain points, 
reserves the question of signature. However, the protocol and all 
questions related thereto will receive the most thoughtful and sympa- 
thetic consideration of our Government. 


I should like to go on and say something more about the proceedings of 
the conference, but I have overstepped all bounds of time and I shall leave 
the matter with that last statement. 

The PresipENT. I hardly need to express the appreciation of the mem- 
bers of the Society after this physical demonstration of approval, but in my 
personal capacity, I beg to state that I am supremely happy at the attitude 
of the delegates of the United States in respect to the burning question of 
nationality. I rejoice that they were not a party to the incorporation of in- 
equality in the first international statute on the subject. I am more than 
rejoiced; I am filled with an exceeding great joy, that the delegation of the 
United States did not sign the convention on nationality, and that it has ad- 
vised the Government of the United States not to affix its signature at a later 
date. With this action on behalf of the Government of the United States of 
America, as expressed through its delegation at the first of the Hague Con- 
ferences for the Codification of International Law, the United States assume 
the moral leadership of the world, and with the refusal of the greatest and 
noblest and most progressive of countries to be a party to inequality in its 
dealings with the least respected of human beings, a new era begins in the 
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history of humanity. This may indeed seem to be a trifling matter to those 
whose roots are deeply set in American soil, but at least to those of the first 
generation, the traditions of whose forebears have not been liberal, it means 
much. And as one born in this western part of the world, in this atmosphere 
of liberty and equality, I wish in my own personal name—I dare not speak 
for the members present—to congratulate the American delegation and to 
express again my appreciation of the attitude of the government in this 
matter. These United States of America are still the hope of liberty, and 
this country of ours is still the land of promise. 

I now take great pleasure to call on Professor Borchard. And if he will 
permit a personal remark, as I am dealing in personalities this morning, I 
would like to say that nothing could give me greater pleasure than to ask 
Professor Borchard to come to the platform, because he has done me the 
honor to state in times past that because of an address which I delivered 
upon my return from the second of the Hague conferences he was induced 
to become himself an international lawyer. And if I never have done any- 
thing else in my life than to deliver that address, with such beneficent conse- 
quences to humanity, I may consider that I have not lived wholly in vain. 

Professor Epwin M. Borcuarp. Dr. Scott’s personal reference is in 
exact accordance with historical facts, for in 1907, or early in 1908, when I 
heard him at Columbia University he did inspire me with my first love for 
this subject, a first love which has never cooled. There will be no divorce. 

In view of Mr. Miller’s somewhat general survey of what was done at 
The Hague, I shall try to confine myself to some other points which occur to 
me as of possible interest to you. As you know, the three subjects dealt 
with were Nationality, Territorial Waters, and Responsibility of States. 
Those subjects involve quite different approaches and types and are taken 
from different fields of legal development. 

Nationality is a question with which international law has but little to 
do. The convention itself recognizes that nationality in principle is a matter 
for each country to determine. Any concession, therefore, that a state 
makes to accommodate its own law to the law of other countries is purely 
voluntary. In a sense the limited convention arrived at, or the proposal to 
codify any rules on nationality, involves an agreement to modify a country’s 
own national statutes. There is but little compelling force from international 
law. It rests upon voluntary agreement. As it proved, the subject that 
had least to do with international law, which involved the most concessions 
from municipal statute, was the one on which most agreement was reached. 
The other two subjects on which international law already has had a great 
deal to say, were the two subjects on which no agreement could be reached. 

Now, Territorial Waters differs in type from Responsibility of States in 
this respect: The subject of territorial waters has developed historically 
through national claims to the exercise of sovereignty or jurisdiction over 
stretches or zones of water. Those claims have been contested occasionally 
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in the diplomatic channel and more rarely in arbitration. More generally, 
where there was no practical necessity for concrete opposition, they have 
been allowed to go unchallenged. But when the time came for concrete op- 
position, opposition was raised and sustained. Thus, the well known claims 
of Italy to six miles, of Norway and Sweden to four miles, of Spain to six miles, 
of Russia to twelve miles, and so on, have rested more or less as claims and 
assertions, unrecognized by other states when it became of importance to 
take a definite position. They therefore remained as unadmitted or unac- 
knowledged claims. Historical waters, which are recognized, are exceptions. 
There has been but little arbitral decision on these questions. The United 
States have occasionally challenged the three-mile rule. But that the three- 
mile rule is international law, has been impressed on us by the fact that we 
were on the losing side of these contentions. 

Responsibility of States, on the other hand, is a subject on which there 
has been a vast jurisprudence. There have been thousands of arbitral deci- 
sions dealing with international claims arising out of injuries to aliens. The 
law finds its source not in unilateral assertions, recognized or unrecognized, 
but in impartial decisions of courts. 

These three subjects, therefore, were selected, as you will observe, from 
different fields of law, and the method of legal control differs in each of them. 
It was therefore very interesting from the point of view of the scientist to 
endeavor to determine how far codification can be effected in subjects so 
materially different one from another. I think the experience was very 
valuable. Personally, I happen to believe that we may hear less postpran- 
dial discussion of codification as an aim of international law hereafter than 
we have in the past, for whenever you enter a conference it seems to me you 
risk making international relations worse, if you find that you cannot agree. 
This is a danger in the public display of marked differences of view as to law 
or policy. 

On the subject of nationality, as Mr. Miller has told you, the effort was 
to reconcile conflicting municipal statutes with a view to eliminating, so far 
as possible, dual nationality and no nationality—statelessness. Some suc- 
cess was achieved. I agree with Mr. Miller that in spite of the fact that the 
United States did not sign this convention, and in spite of the fact that noth- 
ing was signed on territorial waters and responsibility, that this first meeting 
is important for international law, possibly indeed to its injury. But I 
think it is of some importance for this reason, that in an international litiga- 
tion there seem to be very few, if any, limits to the evidence that you can in- 
voke in support of the contention you are making, and the barest expression 
of opinion by governments and by qualified, and sometimes unqualified, 
writers is invoked in argument with a view to persuading the judge in your 
direction. For that reason these debates, however they may have run off 
into a vacuum so far as immediate conventions are concerned, will be cited, I 
believe, by those who find it profitable to cite them in support of their 
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views. Therefore, these debates may exert an influence on international 
law. 

Professor Hudson has prepared a very excellent paper on the work of 
this conference, and he will perhaps give you the gist of it and explain to you 
some of the details of the conventions that were reached and that were 
nearly reached—because there was a draft before the commissions in each of 
the subjects which, in the case of territorial waters and responsibility, it was 
ultimately decided to depart from and not to adopt. 

On nationality a convention was adopted, which the United States did 
not sign. Three protocols and eight recommendations were adopted. It 
has been said that the United States did not sign the convention because it 
did not recognize the free right of expatriation, as proclaimed by the pre- 
amble of the Act of 1868. We have travelled a long way from 1868, and 
American citizens should realize it. I think in the Act of 1907 Congress 
gave the 1868 preamble about as severe a blow as anyone could, when they 
said that no American can expatriate himself in time of war. That was vol- 
untarily abandoning the principle of voluntary expatriation. Also the Chi- 
nese Exclusion Act might be deemed to have conflicted with it, because we 
would not admit Chinese to the country and even those here could not be 
naturalized. Expatriation usually involves the privilege of acquiring an- 
other nationality. I think our restrictions on immigration also weaken the 
liberal professions of 1868. But the permit of expatriation, which the con- 
vention requires naturalizing states to recognize when issued by the state of 
origin, was certainly contrary to the American point of view. 

This provision indicates, and the position of the United States indicates, 
how difficult the work of the conference was, for many of the delegates in con- 
testing the particular Basis of Discussion and explaining why they could not 
support it, alleged that their own national law was contrary to the Basis, and 
therefore, they would have to vote against it. Well, obviously, if everybody 
took that position, you can see that there never could be any agreement, be- 
cause the sole purpose of the nationality convention was to see how far the 
nations would be willing to modify their national law. It was obvious from 
the beginning that some modification of national law on the part, possibly on 
the part of the majority, would be essential. The difference of policy be- 
tween countries of emigration and countries of immigration explains much of 
the difficulty of the conference. 

I think it is quite surprising that some countries, to the limited extent 
embodied in the convention, did agree to depart from their national law. 
There probably will be a great many reservations, and nobody knows to 
what extent there will be ratifications. I understand the Woman’s Party is 
going to make a campaign against the ratification of the convention, and 
knowing their industry and ingenuity, I should not doubt that they would be 
successful. There may be little ratification of this draft, but I dare say the 
discussions will be of importance in the development of these subjects. 
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On territorial waters, as Mr. Miller has stated, there was no convention, 
but the reporter of the commission, Prof. Frangois, did draft a very compre- 
hensive report showing the various points of view that were advanced. As 
you know, some twelve states refused to concede the three-mile rule as a rule 
of international law, and I am told that some delegates were heard to say: 
““We have at least weakened your alleged three-mile rule if we have done 
nothing else.” So you see some of the people went there for the purpose—I 
won’t say of sabotaging international law, not at all—I must credit every 
nation there with the utmost good faith—but I think that some nations 
sought to prove that the three-mile rule is not international law. Personally 
I do not think that is true, and there are some who agree with me, but on the 
other hand there are people who believe that that point is in doubt, and these 
twelve nations, if there is a doubt, have certainly added very considerably to 
the doubt, for they have now produced in an international conference their 
official view that the three-mile rule is not international law. That may 
weaken the three-mile rule; it may not. Perhaps it ought to be weakened. 
I don’t know. But, at all events, there was a certain disturbance of what a 
good many people had considered international law. As to the degree of 
proposed increase, the twelve nations were not in accord. 

Now, on the subject of responsibility of states, we have a vast juris- 
prudence. A great many people believed that it was undesirable to seek to 
codify and crystallize a subject which ought to be left to development by the 
courts. After all, that is the way the common law has grown, that is the 
way the jurisprudence of the French Council of State on the liability of the 
state has grown, and other systems also have evolved mainly by judicial deci- 
sions. The demand for codification, therefore, is largely inspired by the 
Continental view and experience that codification is a desirable institution in 
the development of law. It does not necessarily conform to American or 
English policy. The result was that when we came to responsibility of states 
there were certain broad rigid proposals advanced. It was surprising to 
note the extent to which theory entered into the discussion. I believe I am 
correct in saying that the American delegation was among the very few that 
produced any cases in support of their arguments. Most of the arguments 
were based on abstract theory. On the question of denial of justice, the 
American delegation produced 47 decided cases, different instances of denial 
of justice, which perhaps served to prevent too narrow a definition of denial 
of justice. 

Now, we had reached at the time of the deadlock ten articles which had 
been approved either unanimously or by majorities. They were very 
general in their nature. The first article provided that international re- 
sponsibility arises out of the breach of international obligations. That was 
a French proposal, based on the French Civil Code (Arts. 1382-1384) which 
was believed to incorporate in international law the doctrine of fault. But ac- 
tually it seems to me this is not true, for when you become liable for the acts 
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of a servant or employee, you are not liable for your fault but you assume the 
risk of his mistakes and negligence. But many thought they had adopted 
the doctrine of fault. That theoretical discussion, which really gets you 
nowhere, occupied a good part of the first session. 

Then we were held up by the question: What is an international obli- 
gation? Numerous delegations thought it was unnecessary to define that. 
On the other hand, the Salvadorean delegation and the Rumanian and some 
others felt that it was necessary to limit the sources of international obliga- 
tions to treaties and acknowledged customary law, because they felt that if, 
in addition, the general principles of law could be invoked by courts to deter- 
mine international disputes arising out of injuries to aliens, they might be 
unable to limit what an international court could decide. They therefore 
wished to say that an international obligation was derived solely from a 
treaty or from customary law, indisputably recognized by them. They 
wanted the word “indisputably” included, for the reason, I assume, that 
when they do not recognize a certain rule as international law, e.g., a rule on 
denial of justice, they can very well assert that no court can charge them 
with liability by application of such arule. After many meetings of a sub- 
committee, an article was worked out listing the sources of international ob- 
ligations, including the general principles of law. The local remedy rule was 
adopted subject to denial of justice, and denial of justice, after a considerable 
debate in the subcommittee, in which the United States insisted on a broad 
phraseology setting up a standard rather than a definition, a somewhat broad 
rule was adopted. 

There were then a series of articles on responsibility for the acts of legis- 
latures, executive authorities and administrative officials. The last topic 
gave rise to another very acrimonious debate. The Salvadorean delegate, 
supported by others, wished to have responsibility asserted only for the 
authorized acts of officials, that is, when officials act within the limits of their 
direct authority, which meant, of their orders, presumably lawful orders. 
When the official acts outside his orders, then, they said he acts on his own 
account. ‘Take a case like the Metzger case in Venezuela, where the official 
was charged with requisitioning mules. The alien did not produce the mules 
as quickly as he thought they should be produced, so the official assaulted 
him. The state took the ground that he had only authority to requisition 
mules and not to assault aliens. But the arbitral tribunal held it was in con- 
nection with his general employment of requisitioning mules, so they held 
Venezuela liable. The Salvadorean delegate and a good many others op- 
posed that view of international law. 

Now, as I repeat again, they are not to be charged with bad faith, and I 
won’t even charge them with seeking to alter international law. It was 
simply their view of what international law is, and it is quite well known that 
your interests easily persuade you that you are right even in your view of the 
law. Every advocate has had that experience. I mention this because it 
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ultimately had something to do with the breakdown of the conference. Iam 
told that after the rule was adopted that the state is responsible even for the 
unauthorized acts of officials if they act within the scope of their general em- 
ployment (a rule quite well known in the Anglo-American law), some of the 
delegations wished to withdraw from the conference. Well, some skillful 
diplomacy—perhaps Manley Hudson’s—persuaded them to stay. The rule 
was adopted 20 to 6, with several abstentions. 

We passed several further articles until we came down to the one em- 
bodying the due diligence rule, which you would suppose would be one of the 
most innocuous and uncontroversial. It provided that a state is not liable for 
injuries committed upon an alien by a private individual unless it is charge- 
able with a lack of due diligence either in failing to protect the alien or in fail- 
ing to punish the individual who injured him. That, I think we had as- 
sumed, was a pretty well established rule of international law. Nevertheless 
one of the delegations, joined by a number of others, contended that there 
was no damage sustained when the state fails to punish a wrongdoer. In 
fact, if it fails to punish the wrongdoer, they said, that is a matter of 
benefit to the injured person because he now has a claim, where he had 
none before. 

And then, most important of all, Mr. C. C. Wu, the Chinese delegate, in 
a very able speech undertook to sustain this proposition—that under no cir- 
cumstances can an alien claim more rights in a country than a national. 
His argument was that when an alien goes to a country, he knows the system 
of administration just as much as he knows the weather he may expect, and 
that he must guide himself accordingly. ‘‘Due” diligence, Mr. Wu said, 
furnishes no guidance or test, whereas national treatment, equal treatment, 
does furnish a test. That has a certain plausibility, and to a considerable 
extent it is correct in principle. I think the alien must ordinarily take what 
the local law gives him and what the local law gives a national. But there is 
a margin of exception that jurisprudence has built up, which enables an alien 
claimant’s state to say that just because you maltreat a national very seri- 
ously you cannot necessarily maltreat an alien. But no exceptions were ad- 
mitted by Mr. Wu. 

The committee’s proposition, embodying the due diligence rule, was put 
to a vote, somewhat hastily, because time pressed. It was carried by about 
22 to 18. And then the trouble began, because it had been agreed by that 
time, that a second reading would require a two-thirds vote. Well, the 
eighteen who insisted on the absolute equality rule as a maximum of alien 
privilege, naturally felt that they were in a position not to permit any con- 
vention to be adopted, because they controlled 18 votes against 22, which 
was not sufficient. They therefore asked for the amendment of certain arti- 
cles already agreed upon, in a sense more in conformity with their views of 
what the law should be, and also asked for the addition of certain new articles 
which they deemed more in their favor, for example, the civil war rules, mob 
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violence rules, etc., which in principle do not impose liability on the state. 
As to the addition of such articles there was very little objection raised by 
the majority. When it came to a question of caucus, majority against 
minority, the United States remained out. 

This conference then became not merely a conference of scientists seek- 
ing to find out what the law was, as in the Harvard Research, where there 
were no political views but only scientific views. But at The Hague politics 
necessarily became mixed with science, and the political views of nations as 
to what international law is, in entire good faith, became the main object of 
consideration. The scientific view had only a limited force in persuading 
certain nations to depart from their political view. It was not very success- 
ful, though occasionally, as, for example, in the denial of justice article, it 
was successful. However, the deadlock which I have just described was 
never broken and it was finally agreed that no convention could be concluded. 
The rule as to the unauthorized acts of officers became the subject of debate 
again. But the majority would not depart from that rule and, as already 
observed, no agreement was reached. 

Now, what conclusions can be drawn, if any? Of course, it is a little 
early to draw conclusions, but one naturally thinks of such things in relation 
to the movement for codification. Now, there are many people, including 
the conference itself, who contemplate the calling of a new codification con- 
ference. Much more preparation than was done on this one—five years of 
intensive work—can hardly be done, though I think better preparation 
might be possible. They did not submit the Bases of Discussion to the gov- 
ernments for national reactions, but they did submit proposed drafts and a 
long questionnaire called Schedule of Points. 

Is it possible and desirable to codify on such a subject as responsibility of 
states? My own conclusion is in the negative. What would have been 
agreed on, had these ten articles been agreed on, was something about which 
I think most of the people who had worked on this subject were very skeptical 
and doubtful. You cannot tell what will happen to a broad general proposi- 
tion in its application to a concrete case. There was a certain danger that 
international law might be retarded and weakened, and I think that when the 
deadlock arrived, there were a good many people there who preferred that 
there be no convention rather than an attempt at compromise that would 
limit and weaken international law. Perhaps no convention, therefore, was 
better for the future of international law than a limited, rigid, qualifying 
convention that might have resulted. 

On the subject of nationality, of course, a convention is desirable and 
useful. It merely means that the nations make some concession from their 
national laws. 

On territorial waters perhaps Mr. Miller will express views as to the 
possibility of codifying that particular subject. 

My personal view is that codification is perhaps quite useful where it 
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looks to a reconciliation of the conflict of national municipal laws. It is also 
perhaps useful in a subject which is quite new, which arises out of some in- 
strumentality which we have never thought of before. Possibly a subject 
which has become crystallized and is non-political in nature, if there are such, 
might be codified. Possibly consuls, diplomatic privileges, piracy admit of 
codification. Codification may perhaps be inadvisable in a subject like tort 
responsibility which is being constantly developed by the courts and which 
has by no means reached its final conclusion; many cases are still debatable 
and debated. Perhaps such a subject can or should be codified, if at all, only 
after many generations of judicial development. A legal subject which is 
political in its nature and where conflicts seem possible, had better be left 
alone and the law permitted to take its course, because in such a subject 
hostilities and irritations are likely to be aroused in a conference which had 
better be avoided. It would be well, therefore, I think, when they do call 
a new conference on codification, of which I think Mr. Hudson is very hope- 
ful, that the subjects be even more carefully selected than in the case of the 
past conference, that subjects having a marked political complexion be 
avoided, thus confining the work to subjects on which there is more or less 
agreement already. To which your answer might be, what is the necessity 
of codifying such a subject at all? But that, I think, is the only kind of sub- 
ject that really presents much hope for successful codification, aside from 
those subjects, like nationality, which involve not international law at all, 
but a conflict of municipal laws, such conflicts, in the interests of harmony, 
should be reconciled if possible. 

The Presipent. Again I am in the position of not needing to con- 
gratulate the speaker. Mr. Miller has asked two minutes in order to lay some 
further observations before the members concerning expatriation. After 
him we will have the pleasure of listening to Professor Hudson, and we hope 
to be able to conclude this portion of the program by twelve o’clock, inas- 
much as we have various business matters to attend to, and have to hold a 
meeting of the Council. 

Mr. Mruuer. I shall try to make it less than two minutes. I merely 
want to refer again to the question of expatriation. It is true, as Professor 
Borchard said, that I read the preamble. I read more than the preamble, 
however. I read the first two sections of the statute. The first section 
which I read is an enactment and contains a positive prohibition, as I read it, 
to every official, everybody concerned in the Government of the United 
States in this matter, and I think it is still in full force. 

Professor Borchard suggested that the Act of 1907 regarding expatria- 
tion of American citizens in time of war is a modification of this statute. 
I wholly dissent. The suspension of a right of an American citizen in time 
of war, whatever that right may be, does not ai all, it seems to me, qualify 
the principle laid down. There are many rights of citizens which are sus- 
pended temporarily in time of war. 
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The other suggestion which Professor Borchard made was that the 
Chinese Exclusion Act, or the Immigration Acts, are contrary to this policy 
of the United States. It does not seem to me that they are. I entirely 
dissent from that. The question that Professor Borchard raised was the 
question of admission. He said, if I quote him correctly, that the policy of 
expatriation required that one person should leave one country and go to 
another; but it does not seem to me at all that the refusal of a country to 
admit a particular individual or a class of individuals, within its limits is 
any qualification at all of the right of expatriation which may arise after such 
admission has been granted. 

The Presipent. We shall now have the pleasure of listening to Pro- 
fessor Manley O. Hudson, Bemis Professor of International Law, Harvard 
Law School. 

Professor Hupson. It but remains for me, in this symposium, to dis- 
cuss four general points: The organization of the conference, the meaning 
attached to the word ‘‘codification’’, the limited results of the conference, 
and the prospect for a continuation of the process of codification. 

When the American delegation arrived at The Hague they found an 
organization of the conference already effected. A president was named, Mr. 
Heemskerk, former Prime Minister of the Netherlands; a secretary-general 
was named, Mr. Buero of Paraguay, legal adviser to the League of Nations. 
Both of those nominations had been made by the Council of the League of 
Nations. I think it is a point that must be appreciated by Americans that 
in attending conferences organized in this manner we have to follow the 
steps that have been taken and in which we have not participated. For my 
part it would seem a desirable thing for our Government to participate in 
those earlier steps of organization. 

I must say, also, in connection with the organization of the conference, 
that we had an admirable organization of the Secretariat of the conference. 
Eighty-five people came to The Hague from the Secretariat of the League of 
Nations at Geneva, and the fact that those people were at hand with their 
splendid equipment, represents one of the great gains in our international 
life. We have at hand today a body of trained experts for the conduct of 
international conferences, and I think that the members of the American 
delegation were gratified with the despatch and the efficiency with which the 
work of the conference was done. 

The conference was in fact, as Mr. Miller intimated, three conferences in 
one. It would have been possible to have had a conference on any one of the 
three subjects, and there was no special reason why these three subjects 
should have been considered at the same time and at the same conference. 
It was, therefore, necessary that the conference should divide into three 
commissions, which met more or less independently, the commission on 
nationality and the commission on territorial waters meeting in the morn- 
ing, and the commission on responsibility of states meeting in the afternoon. 
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Unfortunately some delegations were not sufficiently large to enable them to 
be represented on three commissions at the same time. 

We found at The Hague the delegations of forty-eight countries, one 
country, the Union of Socialist Soviet Republics, being represented only by 
an observer. I think that number is significant in view of the history of the 
Hague Peace Conferences. At the Peace Conference of 1899, I believe there 
were twenty-six states represented; at the Peace Conference of 1907 there 
were forty-four states represented. 

This was the first conference ever held—subject to your correction, 
Mr. President—for the avowed codification of international law. 

The Presipent. I am obliged to agree with you. 

Professor Hupson. It was therefore something of a novelty in our 
international life, and people were not very clear in their minds as to just 
how the word codification was to be understood. 

May I say one word on the meaning of the term “codification”. I 
think not all of us were quite clear in our minds in the beginning as to just 
what the term is to be taken to mean, but it was soon decided that this was 
not to be an attempt to study merely the preexisting law. It was decided, 
therefore, that any effort to draw up declarations of the preexisting law 
unanimously agreed to should be abandoned. There was some very 
interesting discussion as to the difference between a declaration and a con- 
vention, and that is a point that I would like to submit to some of the stu- 
dents who are here, for I hope that they will explore that difference. 

We saw very soon that our job was to draw up certain conventions 
without any effort to say whether or not their provisions corresponded with 
the preexisting law. Therefore no effort was made—and I hope in that way 
the conference escaped a mistake which was made at the conference of London 
in 1909—no attempt was made to say that anything exists today as interna- 
tional law apart from whatever legislative effect may be attached to an 
instrument. 

May I speak now of the limited results accomplished by the conference? 
I think the results call for our asking ourselves three questions. First, were 
the subjects proper subjects for a conference for the codification of inter- 
national law? Second, was the preparation adequate and was the method a 
proper one? Third, if those questions are to be answered in the affirmative, 
was too much expected of the conference by those who seem to have been 
disappointed? 

The subjects it seems to me were proper subjects. They were denom- 
inated so by the Committee of Experts of the League of Nations, and I 
would call your attention to the fact that in reply to a questionnaire of the 
Committee of Experts the Government of the United States selected these 
three subjects as subjects that were ready for codification. 

It is true—Mr. Miller intimated it—that each of the subjects is not 
merely juridical in its nature but also political. No one can discuss problems 
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of nationality today without coming into face with the contest between 
emigration and immigration states in a modern world, and I think only a 
world of a static population could ever agree on a universal law of nation- 
ality. So long as great currents of emigration are in progress these problems 
will inevitably remain with us. The subject of Responsibility of States 
presents also a division between those states where conditions are relatively 
static and those states where frequent changes can be accomplished by one 
means or another. The subject of Territorial Waters is so new in our at- 
tempts at international legislation that I am not surprised that we have not 
yet had agreement on such a thing as the three-mile limit. 

I think, therefore, the subjects were proper subjects, though it is to be 
said perhaps that more ready subjects of codification might have been 
selected. 

Was the method proper and was the preparation adequate? 

I must deal with preparation under two different phases. First, the 
preparation undertaken by international action for a conference of this kind 
and, second, the preparation undertaken by each government for a confer- 
ence of this kind. The preparation by international action has been viewed 
differently. There were a few people in the conference who thought that 
there was too much preparation, but most of the people in the conference 
with whom I talked felt there had been too little preparation. 

May I remind you of the steps? The appointing of the Committee of 
Experts; the study of the various subjects by the Committee of Experts; 
the communication of those studies to the governments for their comments; 
the decision by the Committee of Experts that certain subjects were ready 
for codification ; a decision by the Council of the League of Nations that those 
subjects would be placed on the agenda of a first conference; the appoint- 
ment of the preparatory committee; the drawing up of the schedule of points 
by the preparatory committee; the communication of that schedule of 
points to the governments of the world; followed by a drawing up of bases of 
discussion, based on the replies of those governments; and finally the sub- 
mission of such bases to the conference. 

Those were the steps. 

Now, there are some changes in that procedure that seem to me possible 
and desirable. In the first place, I think it is important that after a govern- 
ment has intimated that in its view a subject is ripe for codification it should 
have the opportunity of studying the views of other governments, and per- 
haps revising its view that the subject is ripe for codification. In the second 
place, I think that the actual comments of governments on bases of discus- 
sion must be communicated to all of the governments with an opportunity 
for each government to supplement its comments on the bases with com- 
ments of other governments. In the third place, I think that the bases of 
discussion themselves must be reduced to the form of a draft convention 
before they are submitted to a conference. If such a procedure were adopted 
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—and that is virtually the procedure recommended by the conference itself— 
the steps would be enlarged and not diminished. 

In the future, I should hope that there would first be a process of select- 
ing subjects ripe for codification after consultation with all the governments. 
That should provide for opportunity to be given each government to revise 
its views as to whether or not particular subjects are ripe for codification. 
We should have the preparation of a schedule of points, just as we had it 
this time; its communication to the governments; the replies of each govern- 
ment should be submitted to other governments in order that supplementary 
replies may be made in the light of the views of other governments; and, 
lastly, draft conventions should be prepared to be submitted to the govern- 
ments in advance of the conference. This is a long procedure, but I believe 
the experience of this conference has shown it to be desirable. 

The results attained by the first conference were limited. The conven- 
tion on nationality seems to me to have in it some very excellent things and 
some things which perhaps have not had any press in the United States. 
With respect to expatriation permits, I should say that there is no require- 
ment of expatriation permits for naturalization. There is merely a state- 
ment that if a country issues expatriation permits the issue alone will not end 
a person’s nationality unless and until he goes ahead to acquire another 
nationality. Even on this subject of expatriation permits, I see nothing in 
the policy of the United States that would make it impossible for us to accept 
the convention. 

Mr. President, may I call to your attention one article of the convention 
which seems to me to be in line with what I have heard fall from your own 
lips, an article which seems to me to meet a great deal of insistence in the 
United States, if it does not embody a general principle that some people are 
contending for. Article 10 of the convention states that naturalization of the 
husband during marriage shall not involve a change in the nationality of the 
wife except with her consent. That seems to be in line with a great deal of 
insistence in this country, and I can only understand an opposition to that 
article if one goes to the length of saying that the word “‘husband”’ and the 
word ‘‘wife” should never be used in a convention. 

I hope, therefore, that the good things in this convention will still have 
the attention of the Government of the United States. And it may prove to 
be possible that some of those things can be accepted, for the door is left 
wide open for any kind of reservations to the convention, and it is shoved 
open further by the provision that the convention may be denounced at any 
time. 

The protocol on military service seems to me a most important instru- 
ment. It is quite in line with the insistence of the United States, and I trust 
that is going to have the favorable consideration of our government. 

May I say one word more, for Dr. Scott wishes to close this discussion. 

The PresipEnT. I do not wish to close it, it is the time. 
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Professor Hupson. I was delighted to hear Mr. Miller say that it is his 
judgment that the first conference on codification is not a reason for dis- 
couragement. That is certainly my view. I have had some experience in 
international conferences during the past fifteen years. I put the results of 
my experience at this conference a few days ago to one of the most experi- 
enced men we have in this country, if not in the world, a former president of 
this Society, Mr. Elihu Root. I told him that the conference had not 
accomplished all that we had hoped for. He said, ‘‘ Did you ever know of an 
international conference that accomplished all you hoped for?” 

If one envisages a process of codification the object of which is to sys- 
tematize and clarify our existing international law, I think he has to foresee 
an effort that will necessarily continue over a half century. I had never 
supposed that we were entering a first conference for codification of inter- 
national law with the thought that we were going to accomplish very great 
things in a first conference, or with the thought that we were going to do the 
job once and for alltime. I had supposed, however, and I think my supposi- 
tion is borne out by my experience, that we were beginning a new effort 
for the advancement of international law, to use the phrase of Dr. Scott. 
That effort is going to require the best of our intelligence and the best of our 
ingenuity for many years to come. We are going to make mistakes. We 
have made them. We are going to have to back and fill from time to time. 
We are going to have to revise our procedure. We must not anticipate 
sudden results or quick results. We have got to realize that we are working 
for the systematization and the clarification of a most important branch of 
the law. 

Now, the first conference clearly envisaged future conferences. I have 
no doubt that future conferences will follow. The success of our future 
effort will require three kinds of preparation. It will require ample prepara- 
tion undertaken by international action. There we have learned something. 
It will require ample preparation undertaken by the various governments. 
I wish I might say that there we have learned something also, but my experi- 
ence is rather against it. Governments are always lax about their prepara- 
tion for international conferences. Governments are lax about their willing- 
ness to study the changes which they should be willing to make in their own 
legislation, and it was not surprising to any of us that in the nationality 
committee of the first conference various delegations relied upon their 
national law as if it had been their purpose merely to write their national 
law into an international convention. Governments must, if this process is 
going to proceed, undertake a thorough preparation for conferences of this 
kind. 

We need international preparation, we need the preparation of national 
governments, and we need quite as much one more thing, the preparation 
by the scientific men of the world for the advancement of international law. 
I was delighted when the first conference adopted a voeu which recognized 
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certain scientific efforts which had been made in preparation for the confer- 
ence, and expressed the hope that future conferences for the codification of 
international law should have scientific work at their disposal, and that 
international and national institutions should undertake at a sufficiently 
early date the study of fundamental questions of international law, particu- 
larly of the rules and their application, with special emphasis on the subjects 
placed upon the agenda of any future conference. There is a message to the 
American Society of International Law. There is a message to every pro- 
fessor of international law in this or any other country. 

I insist that this effort at codification is going on. I believe it is going 
on regardless of what we think about it. I hope it is going on with much 
larger preparation by the governments themselves, and with better prepara- 
tion by all the scientific thought that can be mobilized in the effort. 

The process is not to be judged by the results of any one month’s work 
at any period. It is to be judged by what we succeed in accumulating over a 
period of half a century. 

The PresipENtT. I wonder if I might be permitted one phrase, one 
word—amen—to Manley Hudson’s observations. 

We shall now pass to the business part, so-called, of the Society. 


BUSINESS MEETING 


The PresipENT. The admirable statements which we have heard, 


these first reports from the first conference at The Hague for the codification 
of international law, will take the place and more than take the place of the 
proposed report of the committee of this Society on the codification of 
international law. 

During the past year three honored members of the Society have died 
and we cannot allow this session to pass without a word of praise of their 
services and to their memory. 

I shall call on Dr. George W. Kirchwey to speak to the memory and the 
services of the late Chief Justice of the United States, William H. Taft. 

Dr. Grorce W. Kircuwrey. Mr. President, fellow members of the 
American Society of International Law: 

An easier but no more grateful task could have been assigned to me 
than that of bearing witness to the cherished memory and the distinguished 
services of our late friend and associate, William H. Taft. It is thus, as one 
thinks of a brother and of one who was a great lover of his kind rather than 
as a great servant of the state, that one first, impulsively, thinks of him. 
Great as were his services, he was far greater as a man. I wonder whether 
in time to come his countrymen will not think of him, as they do now of 
Lincoln, not as Taft the President or as Taft the Chief Justice, but as Taft 
the man, one of the few high servants of the Republic whose personality 
outshone the great offices which they held. 

It is in some such terms of personal affection that I must speak of him. 
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My acquaintance with Judge Taft and my friendship for him date back over 
half a century to the year when he was a junior and I a sophomore in Yale 
College and when I was so fortunate as to become a member of the fraternity 
of which he was a member. Now, one couldn’t be in the same fraternity 
with “‘ Bill” Taft without coming to know and love him and to find oneself a 
member of the far larger fraternity of the friends of Taft, which knew no 
bounds of school or college or of Greek letter society. 

It was a good many years after his graduation, perhaps ten years later, 
when he was already a judge—judge of the Superior Court in Cincinnati— 
before I saw him again and we had a joyous day of friendly communion, 
when I learned of the satisfaction he was getting out of his judicial work. 
Then I saw him again from time to time during his official career in Washing- 
ton, when he was Solicitor General of the United States and found himself 
under the painful necessity of beating me in a case I had brought before the 
Supreme Court,—he said he was afraid he would beat me and he did—and 
again when he was Secretary of War in President Roosevelt’s cabinet. It 
was on this latter occasion that we stood together by a window looking out 
on the White House when I chaffed him about his prospective removal to 
the executive mansion and he made it quite clear to me that the prospect had 
no charms for him and that the other end of the avenue under the dome of 
the Capitol had a far greater attractiveness. And yet, so strong was his 
sense of duty, that in 1903, while civil governor of the Philippines, he had 
twice declined an appointment to the Supreme Court tendered him by Presi- 
dent Roosevelt. Then in his presidential term, I saw him with respect to 
the treaty of unlimited arbitration which he had negotiated with Great 
Britain and whose fate was then pending in the Senate and heard from his 
own lips how he longed and worked for the day when all differences between 
nations should be settled by the methods for which this Society stands. He 
had an unwavering faith in the reign of law in international as well as in 
domestic concerns. 

He was a member of this Society from the date of its formal organization 
in 1907 and from that time to his death an honorary Vice-President, always 
deeply interested in its work and an ardent supporter of its aims and policies. 
On April 29, 1910, as President of the United States, he received the Society 
at the White House and in a brief address made suggestions in regard to the 
federal protection of aliens in the United States. The following year, on 
April 29, 1911, he attended the annual banquet of the Society and discussed 
the development of sanctions for international law. He again addressed the 
Society at its annual dinner on April 29, 1922, while he was Chief Justice of 
the Supreme Court. On this occasion he discussed the settlement of disputes 
between the States of the American Union by the Supreme Court. 

Taft had the faculty of putting the whole of himself, his fine feeling, his 
sympathy, his human understanding as well as his high intelligence, into 
every task that he was called upon to perform. That was why his adminis- 
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tration as first civil governor of the Philippine Islands during the first four 
years of the century was so eminently successful. Here as everywhere he 
radiated justice, not only the law which is the formal expression of justice but 
the deeper human understanding which is the essence of justice. Nothing 
human was alien to him—nothing, that is to say but the too human business 
of politics, where his faith in his fellow men was too often betrayed. He 
had too little of the Machiavelli in his composition to play that game. 

Taft’s seven years at Yale, as Kent Professor of Law, which followed his 
term as President of the United States, was a happy interlude in his long 
public career, but his forte was action and his appointment in 1921 to the 
position of Chief Justice of the Supreme Court of the United States not only 
realized, as well it might, his highest ambition but gave the widest scope to 
his matured powers. For William H. Taft was a born judge. 

Now I mean something more than that he was an excellent lawyer 
elevated to the bench. I have in mind the deeper matters of character and 
temperament which must combine with legal knowledge and ability to entitle 
a man to qualify as a great judge. 

Some men are born to be judges and remain mere lawyers; and some 
men, a great many more, are born to be lawyers and nothing more and by the 
accidents of fate become judges. And that is, in either case, a pity. Taft 
was a born judge—never happier, never more successful, never more lovable 
than he was in rendering that great service; and, by that token, because he 
brought to us that understanding which transcends the written law of 
treaties and conventions, we honor his memory as an inspiration in the 
creative work of our society. 

The PresipentT. I shall ask Professor Borchard to speak to the memory 
of the late Judge Parker. 

Professor Epwin M. Borcuarp. Mr. President and members of the 
Society: In the past year the United States and the world have lost Judge 
Parker. Before he assumed the important judicial office that he held as 
umpire of the American-German Mixed Claims Commission I had no ac- 
quaintance with him. My appreciation of his value, therefore, is based 
entirely on objective considerations. 

International law has perhaps grown most effectively through the 
decisions of arbitral tribunals. I think, therefore, that what the judges of 
these tribunals say becomes extremely important for the kind of structure 
we are going to lay together in international law. 

Judge Parker had one consuming devotion. That was to be fair, 
judicial, and to convince those who had occasion to come before him that 
they had received as exact justice as it was humanly possible to give. His 
only vanity, and I think a certain vanity is not without effect on achieve- 
ment, was that his own integrity and earnest effort to do justice would be 
accepted and appreciated by those to whom he administered justice as the 
objective view of a man who had done as hard work as he could in the solu- 
tion of a problem. 
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In that he was eminently successful. He did convince both the German 
and the American side and private claimants that they had been before a 
man whose one interest in life was to study as hard as he could the problem 
before him and to render justice in such a form that neither the litigants nor 
the scientific world could criticize him. I think he was more successful in 
that than most judges are. 

It was the more remarkable to me that he should be so successful, for this 
reason: His personal integrity was beyond question and that, after all, is the 
greatest asset of any man, judge or private citizen. He perhaps is not to be 
given too much credit for that. It was born in him and it was always mani- 
fest. But here was a new subject, a rather difficult subject, for a man who 
had been in law practice in Texas nearly all his life, dealing with questions of 
municipal law exclusively. Notwithstanding, he became a man with as 
fine an international outlook as I have ever seen. He was a statesman as 
well as a lawyer. 

One of the first things he did was to say that, as a judge, he was de- 
nationalized, which I think was rather an interesting contribution to make. 
It indicated that as umpire of that commission he had no nationality. He 
had done this also as American appointee on the Mexican-United States 
Commission. He did it at a time when there was considerable prejudice 
against Germans in this country and when the Germans felt humiliated and 
depressed. He conveyed by his spirit of absolute integrity and fairness 
a feeling of confidence in his judgments, of assurance that national prejudices 
were totally absent from any conclusion that he reached or might reach. 
That confidence is, I believe, the primary reason why the German-American 
Mixed Claims Commission has been so eminently successful. That success 
depended mainly upon the personality of the umpire, of the two national 
commissioners, of the agents and of their very skillful staff of counsel. There 
has never been a commission, I think, that has handled so many cases, 
involving such vast amounts, and that has dispatched its work so rapidly 
and with such general satisfaction to everybody concerned. 

Some of Judge Parker’s opinions are and will be, I think, landmarks in 
the development of international law. And that is why I venture to express 
my appreciation and to say that there was something remarkable about his 
labors, because without that training which most people would have who 
occupy such an office, he did by sheer industry and intellectual power and, 
of course, training as a lawyer, equip himself with this difficult subject and 
with the sources from which it is derived, and render very excellent decisions, 
decisions which, on the whole, are accepted as correct by critics who are by 
no means always friendly critics. He did more than that. He proved 
himself also a statesman, because in his peculiar position he did as much, I 
think, as anybody else, and perhaps more than most people, to restore a 
friendly relation with Germany, which I think was important from the 
viewpoint of the United States. He thus rendered important political 
service, quite unconsciously to be sure, and he also promoted the institution 
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of arbitration and gave it a standing which it much needs, especially in the 
light of some of the things which have happened in Europe since 1919. He 
raised international arbitration as an institution to a pedestal where I think 
it should always remain. 

His service, therefore, is not only one to his country, but to the world at 
large, and this Society recognized his high qualities by making him the 
chairman of its Executive Council. 

His executive capacity, I may say, was as exceptional and extraordinary 
as his judicial capacity, and he was in great demand for executive positions. 

In every sense, therefore, this was a man whom the world could ill 
afford to lose, and this Society may well feel a great and heavy loss in his 
departure. He has, however, left for the United States the glory of his 
name and of his services to international law. 

The Presipent. Mr. Butler will speak to the memory of Mr. Hart, 
for many years a member of the Executive Council of this Society. 

Mr. CuarLes Henry Butter. Mr. Hart probably was not as well 
known to the members of this Society and the Bar in Washington as were the 
other two members whom the Council has lost this year, but it so happens 
that I have had a very pleasant acquaintance with him extending over a 
quarter of a century, during which time I found him a man of great erudition, 
large practice in New Orleans, Louisiana, and with an indefatigable will and 
willingness to devote himself to those public matters which require the at- 
tention of able men. He was always willing to give his time and his money 
to the development of municipal, civic, national and international affairs. 

In the American Bar Association and in the American Institute of Law 
and in the American Society of International Law he figured prominently. 
He was a member of our Council of the class that would have gone out this 
year, and in his death this Society, as well as the other organizations to which 
he devoted himself, have lost a valued friend and supporter. 

And now, at the conclusion of these exercises, I move that the remarks 
which have been made in regard to the three members of the Council de- 
ceased during the last year be spread upon the record, and that the Secretary 
be instructed to communicate them to the respective families of the deceased 
with expressions of regret and the condolence of the American Society of 
International Law. 

The PresipENT. In the name of the Society this will be done. 


REPORT OF THE COMMITTEE ON HONORARY MEMBERS 


The PresipeENtT. The Chairman of the Committee on Honorary 
Members, Mr. Kuhn, will present his report. 

Mr. ArtHur K. Kunn. The committee has already presented its 
report to the Executive Council according to the fundamental law of the 
Society, and the Executive Council has approved the report. It now re- 
mains to be presented to you for your approval. The committee has decided 





239 


to recommend the name of Dr. Walter Simons for honorary membership in 
the Society. Dr. Simons was, prior to the war, one of the technical advisers 
of the German Foreign Office. I have heard it said by members of neutral 
governments, as well as of enemy governments to his, in an informal way of 
course, that if his advice had been taken shortly prior to and during the war, 
the conflict would never have reached the proportions which it ultimately did. 
I think that was a tribute to his fairness and to his international outlook. 
After the war he was appointed to sign the treaty at Versailles, practically 
by a mandate to him after the regular official had refused to sign the treaty. 
Then, after the death of President Ebert, he became president ad interim 
of the German Republic. 

He is, however, also well known in the United States. Last year he was 
the guest of honor at the annual meeting of the American Bar Association 
at Memphis. I failed to say, however, that in the meantime he had become 
Chief Justice of the German Imperial Court, and at Memphis he explained 
in a most remarkable speech, reported in full in the American Bar Association 
Journal, how it came that he felt himself obliged to resign the high position 
of Chief Justice of the German Republic. It came about by reason of 
interference by the political department of the government in the decisions 
of the Imperial Supreme Court or Reichsgericht. And I think that stand on 
his part must be particularly sympathetic to any American group of lawyers 
and jurists. 

We have among the very limited panel of honorary members at the 
present time, as I recall it, two members of French nationality, one Belgian, 
one national of the Netherlands, and no honorary member from the German 
Republic. In addition to the qualifications of Dr. Simons, it seems to me to 
be a particularly friendly gesture on the part of this Society, with your ap- 
proval, to elect Dr. Simons as an honorary member of the Society. 

The PresipenT. Gentlemen, you have heard the report. What is 
your pleasure? It is moved and seconded that the report be adopted. Are 
there any remarks? 

Mr. Houuis R. Battery. Mr. President, let me say a word seconding 
the recommendation of Mr. Kuhn. It was my very good fortune last 
October at Memphis to see quite a little of Dr. Simons and renew an ac- 
quaintance which I had made with him in Europe. Those of us who know 
him really have a great admiration for him. He certainly is entitled to the 
tribute which it is proposed to pay to him. 

The question being taken, the motion was agreed to. 


REPORT OF THE COMMITTEE ON NOMINATIONS 


The PresipENT. The Chairman of the Committee on Nominations 
will present the report of the committee. 

Professor Wi1Lu1aAM I. Huuu. In the absence of Mr. Thomas Raeburn 
White, who is the chairman of this Committee on Nominations, I have been 
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requested to present the report of the committee, which is as follows: (Read- 
ing.) 

The Committee on Nominations respectfully reports the following nominations for 
officers and members of the Council: 

Honorary President: Elihu Root 

President: James Brown Scott 

Honorary Vice Presidents: 


Charles Henry Butler 
Frederic R. Coudert 
John W. Davis 
Charles Noble Gregory 
Charles Evans Hughes 
Frank B. Kellogg 


Vice Presidents: 


Chandler P. Anderson 
David Jayne Hill 
Leo S. Rowe 


John Bassett Moore 
Jackson H. Ralston 
George Sutherland 
Henry L. Stimson 
George Grafton Wilson 
George W. Wickersham 


Secretary: George A. Finch 
Treasurer: Lester H. Woolsey 
Executive Council to serve until 1933 


William C. Dennis 
Charles G. Fenwick 
Henry B. Hazard 
Arthur K. Kuhn 


Roland 8. Morris 
Amos J. Peaslee 
Ellery C. Stowell 
Quincy Wright 


(Signed) T. R. Wurrs, Chairman 


Howarp THAYER KInGsBuRY 
Hous R. Barer 

EpGar TURLINGTON 

Wituam I. Hott 

(Mr. Grorce A. Fincu, Recording Secretary, took the chair.) 

The CuHarRMAN. It is moved and seconded that the report be accepted 
and that the Secretary cast the unanimous ballot of the Society for the nomi- 
nees. The Secretary, pursuant to the instruction of the preceding resolution, 
has cast the unanimous ballot, and the gentlemen recommended have been 
duly elected to the respective positions for which they have been nominated. 

(The President, Dr. James Brown Scort, resumed the chair amid 
applause.) 

The Prestpent. Ladies and gentlemen, in behalf of the successful 
candidates, I present you their appreciation and their promise, expressed and 
implied, to perform to the full extent of their abilities the various offices to 
which they have been reélected or elected, and personally I express the ap- 
preciation and the unspeakable gratitude of one of the members. Mr. 
Secretary, is there miscellaneous business? 


MISCELLANEOUS BUSINESS 


The Secretary. The only item of miscellaneous business, Mr. Presi- 
dent, is the amendment of the constitution to provide for a single secretary 
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instead of two secretaries as we now have, a corresponding and a recording 
secretary. I am not responsible for this suggestion and it would be better 
for the President, who initiated it, to explain it. 

The Presipent. It has been decided by the Executive Council to 
recommend in place of the Recording Secretary and Corresponding Secre- 
tary a single secretary by amending the constitution of the Society as 
proposed in the following notice which has been duly deposited with the 
Recording Secretary and sent to all members in advance of this meeting, in 
accordance with the constitutional provisions covering amendments: 


PROPOSED AMENDMENT TO THE CONSTITUTION OF THE AMERICAN 
SOCIETY OF INTERNATIONAL LAW 
February 11, 1930. 

We, the undersigned, members of the American Society of International Law, propose 
that the Constitution of the Society be amended so as to provide for a Secretary instead of a 
Recording Secretary and a Corresponding Secretary. The following specific amendments 
are proposed to accomplish this change: 

Article IV. Paragraph one, omit the words ‘‘a Recording Secretary” and ‘‘a Corre- 
sponding Secretary” and insert in lieu thereof the words ‘‘a Secretary.’’ Second paragraph, 
omit the words ‘‘The Recording Secretary” and ‘‘the Corresponding Secretary,’’ and insert 
in lieu thereof the words ‘‘The Secretary.” 

Article V. Paragraph 2. Omit the words “The Secretaries” and insert in lieu thereof 
the words “‘The Secretary;’”’ and change the word ‘‘them” to “him.” 

Article VIII. Omit the word ‘“ Recording.” 


(Signed) James Brown Scorr 
WituraM C. DENNIS 
Lester H. Woo.sEy 
CHANDLER P. ANDERSON 
Geo. A. Fincu 
Deposited with the Recording Secretary Feb. 20, 1930. 


(Signed) Gero. A. Finca, 
Recording Secretary. 
A true copy: 
Geo. A. Finca, 
Recording Secretary. 


You have heard, gentlemen, the amendment proposed in accordance 
with the articles of the constitution to amend the three articles. Is there a 
motion to that effect? 

Mr. Kunn. Although it be a reversal of the time honored phrase that 
two heads are better than one, I move the adoption of the resolution. 

Mr. CuarLtes Henry Butuer. I second the motion. 

(The question being taken, the motion was agreed to.) 

The PresipENnT. Is there further business? - (After a pause) If there 
be no further business, the meeting will stand adjourned with the hope that 
most, if not all, of the members, and even some absent members, will be 
present tonight at the annual banquet of the Society. I declare the session 
closed. 

(Whereupon, the session adjourned at 12.40 o’clock P. M.) 
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President of Georgetown University.) 

The PresipEnt (Dr. James Brown Scott). It is my privilege on this 
occasion to express the pleasure of the American Society of International 
Law at your presence this evening at the annual banquet of the 24th session 
of the Society. 

It is in a way a curious and unique organization. It was established for 
the purpose of fostering the study of international law, and of endeavoring to 
cause the relations of nations to be determined and controlled by principles of 
justice and morality. To accomplish these purposes it has annual meetings, 
of which, as I have said, this is the 24th, and a Journal of International Law. 

I should like to say something of the Society. 

It is composed of men and women interested in the study of interna- 
tional law; some professionally interested, professors or teachers in the higher 
institutions of learning; others in the practice of the legal profession, special- 
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izing more or less in international law. It therefore happens that each ses- 
sion is devoted in part to one or the other; the professors and teachers dealing 
in the theory, and the practitioners endeavoring to control the theory by 
the experience of courts of justice and foreign offices of the civilized world. 
The result is that the proceedings printed each year give, one might say, a 
conspectus of the state of mind of the American lawyers interested in interna- 
tional law. The older members, somewhat chastened by experience, are in- 
clined to agree it is better to improve the past than to discard it entirely and 
to start out on uncharted seas. When these views are expressed in our 
meetings, the youth—to whom the future belongs, if not entirely the present 
—are sure that the past should be discarded or not so slavishly followed, and 
that we should usher in the future without waiting upon the lessons of ex- 
perience in the process. Then comes the compromise, a just mean, or an 
attempt to draw the line between the two views, and at this point we sepa- 
rate; the result being that anybody picking up the volume of the proceedings 
will have a fairly accurate idea of what is really the state of mind of the pro- 
fessors and teachers, and of the practitioners, and of the representatives of 
the public, neither one nor the other, but interested in both. 

This year there was a slight innovation. The Secretary of the Society 
read a paper giving in succinct form a statement of international events and 
of the progress of international law during the past year, so that when the 
volume is issued it will have a use for those who would like to know what has 
happened during the year, and for those who would also like to know what 
the people interested in international law are thinking about, are talking 
about, and the projects of which they are advocates. 

I said a moment ago that the Society is a curious organization. It does 
not pass resolutions. There is a provision in the constitution that no resolu- 
tion shall be passed. If a resolution is moved, it is referred to the Executive 
Council and considered, and then left over to the subsequent meeting, and in 
the meantime it has already entered upon its eternal slumber; our view being 
that the proceedings should have the value of the various persons who have 
participated in the discussions; that they should have the intellectual weight 
which they deserve from the strength of their arguments and the power of 
their reasoning; and that no artificial value should be attributed to them by 
majorities or minorities. Yet, strange as it may seem, and perhaps because 
of this method, the proceedings have entered into the literature of the subject, 
to such an extent that it is impossible to pick up any of the treatises dealing 
with international law which have been published within the past 25 years 
without seeing frequent references to the Society; and the references are 
becoming more frequent with each year of the Society’s existence. 

It is a forum of free discussion for professors, for teachers, for practi- 
tioners of international law, and of the interested public. The strictly 
scientific contribution of the Society may be said to be the American Journal 
of International Law, which, started in 1907, has continued to the present 
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day. It used to be called by Mr. Root, when he was Secretary of State, the 
“Golden Book of International Law’’; and I have heard from hardly less 
distinguished quarters that the vein which produced the gold is not wholly 
exhausted. 

I thought that on an occasion such as this, when we are entering, as it 
were, upon a new period, 25 years ago the proposal was made to establish an 
American society of international law, I might be permitted to explain to the 
guests of the members present the aims and purposes of the Society, and the 
means which it has taken in order to accomplish them. But we have a third 
aim, which is centered in the annual banquet. Around the speakers’ table 
from the first banquet to the present day there have been many distinguished 
speakers, Mr. Choate, General Porter, Mr. Angell, Mr. Olney and General 
Foster; and, as you will see before we adjourn, although the names may have 
changed, the spirit still animates those who honor us with their presence at 
this table of the elect, and who instruct and entertain, please and interest us 
for a few minutes in the course of the evening which marks the termination of 
the annual meeting. On this occasion, as this is the first time I have had the 
privilege to preside at the speaker’s table, I have thought it pleasing to have 
some of the oldest and truest friends of the Society. 

Many years ago, I hesitate to say how long ago it was, when I graduated 
from college, I met, in the summer of that year, at Seal Harbor, in Mount 
Desert, where I was facing the future by teaching modern languages in a 
finishing school, the first speaker of the evening, then a young man—he is 
still youngish—who occasionally visited Seal Harbor on week-ends with his 
young wife, who was then engaged in wheeling a baby-carriage. On that 
occasion we formed a friendship which has lasted for forty years, and I an 
admiration which has grown and increased with the years for one who, from 
the practice of law, has become, as it were, counsel for the public, and who 
has expended a lifetime, it may be said, of energy, of intelligent activity, in 
behalf of every good cause which is brought to his attention. I have the 
honor and the very great pleasure of introducing to you the Hon. George W. 
Wickersham, former Attorney General of the United States . . . you have 
shown you are so anxious to hear him that you do not wish to wait for the 
enumeration of a half dozen of his most eminent titles for your consideration. 
Mr. Wickersham. 

Mr. GreorGe W. WickrerRsHAM. Mr. President, ladies and gentlemen: 
It is a pleasure to be here this evening as the guest of my old friend whom I 
remember in the réle that he speaks of, as a young teacher forty years ago, 
facing the future—a future which he has met and conquered, going from 
glory to glory, making a name well known throughout not only our land 
but many others, distinguishing himself in the lands where Spanish is 
spoken, where French is spoken, as well as where English is spoken, and 
making of himself an outstanding factor in the great field of international 
relations. 











246 


Dr. Scott asked me to speak to you this evening on the subject of the 
codification of international law, a timely topic because of recent events, and 
a topic which there is perhaps some fitness in asking me to say a few words 
about, because of my association with some of the preliminaries to the recent 
conference at The Hague. 

We have been accustomed to hear during the past three or four years 
that until we have a code of international law, by which speakers usually 
meant a compact volume in so many chapters and sections which we could 
have on our desks, pick up at will, and in which find rules applicable to all 
contingencies that might arise between nations, it were impossible to have a 
court of international justice, because you can have no court until you have a 
law to be administered. That doctrine has been very prevalent, for some 
time past frequently reiterated, and has formed the theme of legislators and 
persons who are better qualified than they, and who ought to know better; I 
might take this occasion to emphasize some of the lessons which may be 
derived from recent experience. 

Perhaps it would not be amiss to go back a moment and consider the 
subject of international law, or the law of nations, what it is, and what it 
postulates. I take it that, considering modern international law as begin- 
ning with Grotius, there is implicit in the idea of international law a relation- 
ship between nations which makes them all members of a common society, 
or & common organization of these units, which we call sovereigns. A great 
deal of emphasis from time to time is laid upon the sovereignty of the nation. 
Curiously enough, in this democracy of ours we have carried the idea of 
sovereignty to greater lengths than it has been carried in almost any other 
country in the world. This idea that you may not sue the sovereign, except 
in so far as he deigns to permit himself to be petitioned in tribunals of his 
own peculiar establishment, has gone farther in this country than in any 
other. You can sue the Crown in England; a subject can sue the Crown and 
get redress. No citizen of the United States may sue the United States 
except under distinct limitations and under peculiar legislation which 
grudgingly admits the right of the citizen to assert certain claims against the 
government. 

So much for the internal idea of sovereignty. The world has drawn 
together increasingly in late years, so that it is impossible for a nation, any 
more than an individual, to live to itself alone. The individual comes in 
contact with individuals of other nations. States come in contact with each 
other. There is no longer possible that isolated existence which admits of 
disregard on the part of any nation, however great and strong, of the rights 
of other nations, or of the relations which the one nation has to the other; 
and the international ether that makes it possible for all these nations to 
move in their appointed courses is the law of nations, recognized by the 
fathers of this Republic in framing the Constitution of the United States, and 
necessarily asserted in all the contacts between one nation and another. 
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This so-called law of nations, founded upon a recognition of that relation- 
ship, necessarily is based upon universal consent. You can talk about con- 
ventional relations between nations, but when you speak of the law of na- 
tions, or international law, you necessarily speak of something which is 
founded upon a general acceptance by every nation of a law which is to be 
applied not only to other nations but also to itself. 

In 1873 we had a period of codification in the United States which spread 
over the world; and the great apostle of codification was David Dudley 
Field. He wrote a code of international law, such a code as men recently 
have been talking about; a volume that would lie on the table, and in which 
you would find the rules of international intercourse. It is very interesting 
today to read that volume, and find how few of the subjects treated of there 
are of any vital importance today, and how many subjects of vital importance 
today are absolutely lacking in that volume. Out of that movement came 
the formation of the Institute of International Law, which has remained the 
outstanding society of scholars for the formulation and the promotion of 
international law throughout the world, and another society originally 
formed for the purpose of codifying international law, which became the 
International Law Association, and which has since been devoting itself in 
general to the promotion of international law rather than to its attempted 
codification. 

The Institute from the time of its formation in 1873 to the present time 
has been proceeding on the basis of formulating, through the efforts of the 
most highly qualified scholars in the world, propositions of international law 
on various subjects. Mr. Root some time ago paid a great tribute to the 
work of the Institute when he spoke of what had been done at the two 
Hague Peace Conferences of 1897 and 1907. He said that but for the work 
of the Institute of International Law it would have been impossible for them 
to have accomplished anything like what they did accomplish. The work of 
the Institute was the patient, continuous, year-by-year study; the formula- 
tion, and the putting out from time to time of propositions of various topics 
of international law, which might be studied by scholars, considered by inter- 
national tribunals, and ultimately be accepted as accurate statements of the 
law of nations on those particular subjects. 

You all know how the contemplated third Hague Conference was 
abandoned because of the outbreak of the war. After the war was over, 
when the body of jurists who framed the protocol and statute of the Perma- 
nent Court of International Justice had finished that work, they also made a 
recommendation that a conference be summoned to consider what had hap- 
pened to international law during the war, in what particulars it was de- 
sirable or necessary that the rules of international law should be restated or 
amended, and, generally speaking, to rehabilitate international law in the 
world. AsI read the recommendations of that commission, they seem to me 
to be directed almost entirely to a consideration of the international rules of 
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warfare. They were so understood at Geneva when they were considered 
there. It was not until four or five years later that the Council and Assem- 
bly of the League of Nations adopted resolutions taking up this subject of 
the codification of international law. They determined to go at the matter 
more as the Institute had done. That is, they provided for the appointment 
of a commission of 16 or 17 members, representatives of different nations and 
of the different systems of law in the world, charged with the duty of con- 
sidering what subjects of international law it was desirable and presently 
realizable should be reduced to international agreement. That commission 
addressed itself to a consideration of the international law of peace. 

I listened this morning with great interest to the report of Mr. David 
Hunter Miller, who was the chief of the delegation of the United States to 
the recent conference at The Hague, and the addresses delivered by Professor 
Borchard and Professor Hudson. Mr. Miller especially, and to a certain 
extent Mr. Borchard, ascribed the failure of that conference to reach an 
agreement on the subjects under consideration, to some extent, at least, to 
the lack of preparation; and some observations were made as to what further 
preparation was desirable for a future conference. As a matter of fact, I 
suppose there never was an international conference held for which there was 
a more careful and extensive preparation than for this particular conference. 
Following the instructions given by the resolutions of the Assembly and the 
Council of the League, the commission appointed pursuant to the resolutions 
of 1925 selected three topics as those which they thought it was desirable, and 
ought to be presently realizable, to have embodied in international agree- 
ments. They were the law of territorial waters, nationality, and the respon- 
sibility of states for injuries to the persons or property of aliens committed 
within their borders. Those subjects were transmitted to all of the govern- 
ments of the world. Replies were received from many of the governments. 
Some 32 governments responded. A large majority of them were of the 
opinion that those three subjects were those which it was desirable and 
presently realizable should be embodied in international agreements; so the 
commission recommended that a conference be called to consider those 
subjects. 

During a period of four years this commission, composed of representa- 
tives not only of the European countries, of the United States, of Central and 
South America, and even of India, debated the possibility of agreement on 
those topics, and formulated tentative draft treaties covering different sub- 
jects embraced under those heads. Those were distributed widely through- 
out the world. They were read; they were commented on by scholars; they 
were published in the Journal of this Society. When it was determined to 
hold an official conference of representatives of states to consider them, a 
special preparatory commission was appointed, consisting of five very emi- 
nent international lawyers; and they prepared a questionnaire which was 
sent out to all the governments of the earth asking for an expression of 
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opinion regarding each of these topics—very detailed, very full, very com- 
plete. Some thirty-odd nations answered those questionnaires. The 
Government of the United States was one of those which was most hopeful 
in believing that these topics were ripe for what we may call, for want of a 
better term, codification; and in this country, under the auspices of the Har- 
vard Law School, an advisory body was formed comprising some 45 lawyers, 
judges, legal scholars and professors, who spent a year and a half in studying 
these topics, in preparing very careful statements regarding the law, and 
formulating treaties under these heads. Those were published in the 
Journal of this Society; they were widely circulated; they were widely 
debated and considered; so that when the conference assembled it had in its 
possession, it had had available to it for months, the most thorough studies 
of these subjects that ever had been put forward. 

Now, ladies and gentlemen, an international conference differs from a 
legislative body in this, if not in some other respects, that any result must be 
reached by agreement. Every state stands on an equality with every other 
state. Uruguay has the same voice that the United States of America has. 
Any state may wreck the conference by refusing to participate or refusing to 
agree; but if progress is to be made it can be made only by agreement, by a 
give as well as a take; and that is something which is but little understood, 
apparently, in this country. 

These delegates sat down to a most difficult task. International law is 
divided, broadly speaking, into two parts. There is the law which is custom, 
which has grown up by usage, which through years has become accepted by 
every state alike, and which arbitral courts and international tribunals in 
general, not to speak of courts in the various countries, recognize as having 
the sanction of law because it is universal international custom. Then there 
is another branch of international law which is conventional, which is 
international agreement embodied in treaties or in some such form. 

Perhaps the fundamental vice of this conference was that it undertook 
to do two things. It undertook to state the existing rules of international 
law under these heads, and it undertook to make new law by convention. 
If it had confined itself to a statement of what the existing law was, it might 
have reached a unanimity, although that is perhaps questionable in view of 
what we heard this morning; but when it undertook to make an agreement 
with respect to what should prevail as law from now on, and it was confronted 
with peoples who insisted on having their modern conceptions which were 
not shared by other nations written into this international code, of course the 
result was necessarily failure. 

The Soviet Republic was represented there by an unofficial observer; 
but if it had been represented by a delegate, and that delegate had insisted on 
writing the principle of communism into these treaties, you would have had 
exactly the same result that was had when the American delegation insisted 

on writing the novel doctrine embodied in the Cable law on nationality of 
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women into an international convention. It just could not be done, because 
47 nations declined to accept it; and the United States, which has a perfect 
right to establish its own law as it pleases, has not any right to put its own 
law into an international agreement unless the other nations are ready to 
agree to it; and they would not agree, and therefore there was naturally a 
failure. 

How are you going to get on in the future? My own judgment is that 
we had better fall back upon the original business of stating the existing 
rules of international law. Courts have had no especial difficulty in doing 
that. One of the first cases which the Supreme Court of the United States 
ever adjudicated involved the establishment of a principle of international law; 
and Chief Justice Marshall stated in his opinion what international law was 
and how it could be ascertained, and that it was a part of the law of this land, 
just as Lord Mansfield before him had stated that with respect to the laws of 
England. When questions of international law come before the Permanent 
Court of International Justice, or before one of the international tribunals 
of any kind, they find what international law is; and, having heard it debated 
at the bar, the courts decide what it is. 

It is a more difficult task, of course, for a body of lawyers and foreign- 
office representatives from different nations to sit down and formulate and 
agree upon abstract propositions of international law. It is always more 
difficult to formulate abstract propositions than to take a contested body of 
facts and find a rule of law that is applicable to them in order to reach a 
decision. Nevertheless, if courts do this, one would think that a body of 
scholars might go through the same process, considering the same material, 
and reach a fairly reasonable result. The Institute of International Law has 
been doing it, as I have said, for more than half a century now. Therefore, 
there ought to be no especial difficulty in any body of scholars doing it. The 
difficulty is, however, that the moment you get a body of people together to 
agree upon a statement of existing law, notions of what the law ought to be, 
what they think it ought to be, begin to obtrude themselves, and you lose 
sight of the main task and go to legislating; and when you come to legislate 
by unanimous consent—well, if anybody studies the deliberations of the 
United States Senate he may have some idea of what the difficulties of that 
task have been in one nation, let alone the difficulties where you have repre- 
sentatives of forty-odd nations. 

Until we get into our heads the idea that in an international body we 
must be prepared to yield something as well as to demand everything, we 
might just as well give up any idea of sitting in an international conference 
with the idea of reaching an agreement. You cannot do it, and particularly 
where you have a body of people set upon forcing upon other nations some 
conception of their own in one particular line, and unwilling to consider any- 
thing else except that, and ready to sacrifice the conference or everything else 
for the accomplishment of that end; you might just as well not have any 
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more conferences. My own judgment is that for some time to come we had 
better not attempt to reach conventions on international law; and we might 
fall back upon the method of the Institute, the method that has been followed 
by the American Institute of Law, in trying to frame a statement of existing 
international law, and then see if we can go forward from that in some 
reasonable way, and, by negotiations ad hoc, reach some modification regard- 
ing it. 

Of course there is another difficulty, and that is the one which attends 
on the pitiless publicity of all international conferences. I have often 
thought the greatest thing that the fathers of this country ever did was, when 
they went to Philadelphia to frame a constitution in 1787, to shut the doors 
and exclude the public, and not have a newspaper man within gunshot. 
They got a constitution. Today, such a thing would be absolutely impos- 
sible. If you have read the criticisms of the press on the recent conference 
in London—those wild lamentations that the commissioners dared to hold 
meetings without telling the press all about it, what they meant to do, what 
they were thinking of doing, what their hopes were, what their fears were, 
and what a wretched crowd they were because they did not feed out every 
day columns of stuff to the newspapers—you get some idea of the difficulties 
of holding an international convention for any purpose under existing con- 
ditions. 

Those are real things that have to be considered. I am inclined to 
think it would be a great deal better for the scholars to formulate somewhere 
on a desert island what they think ought to be the propositions of interna- 
tional law, and then let the foreign offices communicate with each other, and 
finally get something that might go to the United States Senate with the 
possibility of being ratified with not more than one reservation to every 
proposition. 

This is perhaps not a very enthusiastic and optimistic view of the future 
of the codification of international law; but it is my reaction to the report 
which I listened to this morning from the representatives of the United 
States at the recent conference at The Hague. I think that we in this 
Society who look at things as they are, will have to face this situation and 
determine what we are going to do about it. We will never go forward with 
international law as long as every conference is attended by a group of people, 
men or women, who are determined to have their own particular ideas put 
into the convention, willy-nilly, whether 47 other nations agree to it or not. 
We might just as well accept that thought. 

Ladies and gentlemen, these are some stray thoughts concerning the 
process of codification which I commend to the consideration of everybody 
interested in that subject. 

The Presipent. I think we must be all edified with the immense 
amount of ‘‘hearing” which Mr. Wickersham did during a remarkably short 
space of time during this morning’s session of the American Society of 
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International Law. I was present on that occasion, and I listened, but I did 
not hearso much. What I heard was that it was hard to begin a thing, and 
that the best way to make a thing successful was to keep on trying to make it 
successful, and that eventually you would agree. The reading I have done 
has been to the effect that “If at first you don’t succeed, try, try again.” 

I believe that conferences should be held. They have been successful in 
the past. The present one has not been particularly successful; but if it did 
not succeed, and others did, then perhaps there may have been some reason 
other than over-preparation, or the insistence upon doctrines wished by 
some but not wanted by the many. However, the future will determine. 
In the meantime we are devoutly grateful to Mr. Wickersham for allowing 
us to “‘listen in,” as it were, to his elaborate hearing. 

As I stated, this is the first occasion on which I have been privileged to 
speak from this table in the capacity of President of the Society; and I ap- 
pealed to Mr. Wickersham, not as the oldest friend in point of years, but as 
the oldest friend. I was very anxious indeed that I might be privileged to 
introduce to you tonight the representative of the great country in which I 
had the honor to receive what I am pleased to call my scientific ‘‘formation.”’ 
I had the privilege of spending three years in Germany as a student, the 
first semester at the University of Berlin, and the remaining semesters in the 
University of Heidelberg, until I took my degree from that institution. Very 
proud indeed I am of the privilege of studying in Germany, and especially of 
the opportunity of taking the degree at the University of Heidelberg; and 
although well nigh 40 years have passed since that day, the University of 
Heidelberg is installed in my heart, as it were a living shrine. Ladies and 
gentlemen, I have the very great privilege and the very great pleasure of 
introducing to you the worthy representative of the German Reich, his 
excellency the German Ambassador. 

Herr Frreprich W. von PritTwitz UND GAFFRON. Ever since the 
beginning of civilization there has been a continuous struggle for peace and 
for the maintenance of peaceful relations between the nations. The many 
endeavors made towards this goal are well known. You will hardly find a 
period in history during which the highest ideals of mankind were not re- 
peatedly invocated against war and its destruction. Many an apostle arose 
to warn the nations against the calamities of war. All these warnings were, 
however, disregarded over and over again. War remained a legitimate in- 
strument of national policy and the last European war, as Dr. Stresemann 
once said, seemed to have “proved definitely that humanity did not want 
peace.”” In the face, however, of the ruins left by the last war, all the peoples 
felt that such a catastrophe should not occur again, that a dam should be 
built against the recurrence of bloodshed and war. The call for efficient 
safeguards for peace became almost universal and culminated in the solemn 
pledge of the majority of nations to exclude war from the dictionary of their 
national policy. 
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The Treaty of Renunciation of War is certainly due to the courageous 
initiative of Mr. Kellogg and Mr. Briand, but it was only rendered possible 
by the mental attitude of the people the world over. It has, therefore, 
deeper roots than all the diplomatic treaties of former times, with which 
statesmen had hoped to accomplish realities by inserting in their preambles 
the somewhat exaggerated phrase of establishing eternal peace between the 
signatories. International law can justly be proud that it has been able to 
produce in our days a definite and exhaustive juridical formula for the general 
wish of mankind to see war abolished. As a member of your Society has 
rightly pointed out in one of his publications, however, the ‘‘mere renuncia- 
tion of war is not enough to rid the world of it.”” Notwithstanding its highly 
ethical value and binding character, Article I of the Pact of Paris would be in 
danger of remaining a mere platonic declaration had it not Article II as a 
corollary to stimulate us in finding adequate alternatives for war. If diplo- 
macy has everywhere greeted with satisfaction the simple wording and short 
text of the Kellogg Treaty, it has had the experience that comparatively few 
have taken the trouble to read all three articles of the Pact! That explains 
why pessimists decry the Pact of Paris as hypocrisy and why skeptics call 
it an offspring of pacifist ideology. The realistic mind, however, needs no 
effort to greet the Pact of Paris as a well-founded expression of faith that 
after so many proclamations of peace in former times we now find in our life- 
time the way towards a definite application of peaceful methods to settle 
international disputes. No one has expressed this idea clearer than Mr. 
Aristide Briand when in signing the Peace Pact in Paris on August 27, 1928, 
he said: ‘‘ Peace is proclaimed, that is much; but it still remains necessary to 
organize it. In the solution of difficulties right and not might must prevail. 
That is to be the work of tomorrow.” 

The organization of peace has become the daily topic of diplomatic cor- 
respondence, of international conferences, of national conventions and press 
discussions. The advocatus diaboli never tires, however, in maintaining 
doubts, in reviving skepticism and in demonstrating how failures and nega- 
tive results are awaiting us. Diplomacy does not wish to deny that many 
expectations have been deceived. We readily admit that most important 
questions of international law still remain unsolved, and note with regret, 
as Mr. Wickersham did, that such meetings as the recent conference called 
for the codification of international law had but meager results. In a field 
which depends not only upon the evolution of principles of law and their 
application, but just as much upon political factors and economic conditions, 
impatience would, however, be a bad adviser. The element of time is not 
always a factor of delay but often a helper towards smoothing out existing 
differences of opinion. It is only step by step that we can improve the actual 
state of affairs through conscientious and loyal codperation. If we look at 
the international developments from this angle there is indeed some reason 
for satisfaction. The idea of arbitration and conciliation, forever connected 
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with the names of Mr. Root and Mr. Bryan has, in the last decade, made 
continuous and rapid progress in the old and the new world. At the Inter- 
national Conference of American States held in Washington during the winter 
of 1928-29 a General Convention of Inter-American Conciliation and a 
Generai Convention of Inter-American Arbitration were signed. Both 
treaties show the modern tendency of multilateral agreements and represent 
an important step forward. In Europe the League of Nations has accom- 
plished valuable work in drafting model conventions for arbitration, concilia- 
tion, mutual assistance and non-aggression. Such treaties were recommended 
by the Assembly of the League of Nations in September 1928. Practically 
all Europe is now covered by a network of arbitration and conciliation pacts, 
among them the treaties of Locarno. The German Republic has concluded 
all together 17 treaties of this kind, among them the first treaties of concili- 
ation and arbitration ever concluded between the United States and Ger- 
many. I may also refer to the fact that Germany has as the first of the 
principal Powers signed the compulsory clause of the Permanent Court of 
International Justice, now binding 24 nations, adding therewith one more 
stone to the upbuilding of a general practice of judicial settlement of interna- 
tional legal disputes. 

The chief problem, however, still is the development of peaceful meth- 
ods to further promote the conciliation of political disputes. Notwithstand- 
ing the fact that parallel endeavors are made in this field, in Europe and on 
this side of the ocean, the old world and the United States of America have 
not chosen to travel the same road in the question of the general organization 
of peace. While in Europe it has been tried to establish security through a 
compulsory system of sanctions, the United States have repeatedly declared 
that the security of the world must be based solely on the pledge of a peaceful 
national policy and on the condemnation by public opinion of any violation 
of peace. Germany has joined the League of Nations and subscribed 
without reservations to the Pact of Paris. Our general thesis on the subject of 
peace is, it seems to me, very simple, logical and clear. It has been expressed in 
the memorandum submitted by Germany to the Arbitration and Security 
Committee of the Preparatory Disarmament Commission at Geneva in 1928. 
The German Government on that occasion pointed out that war cannot be 
prevented by preparing for war against war, but by removing the causes of war. 
Only the perfection of the existing instrumentalities for the peaceful settle- 
ment of international disputes will create among the people of the world the 
feeling that the dynamic instrument so long represented by war is replaced 
by pacific adjustments and that recourse to war, therefore, becomes sense- 
less. In the note of June 23, 1928, the American Secretary of State has 
expressed the hope that the multilateral treaty then proposed would find 
world-wide application. The Kellogg Pact has since been signed by 58 
nations. The adaptation of the Covenant of the League of Nations to the 
Pact of Paris has been studied and will be, let us hope, successfully carried 
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out. In this connection again the negation of war expressed in Article I of 
the Pact must be reckoned with just as much as the positive and constructive 
aim of Article II towards further development of the methods of exhaustive 
arbitration and conciliation. 

As the President of the United States has pointed out in his inaugural 
address, the promotion of peace, next to ‘‘the creation of instruments for 
peaceful settlement of controversies,” calls for “the limitation of arms.” 
The two questions are indeed very closely related, and no question of prece- 
dence ought to arise in trying to solve them. Just as normal market condi- 
tions have been adversely influenced by overproduction of raw materials 
and goods, the international political atmosphere remains oppressed by an 
overproduction of arms. Very logically Mr. Clémenceau stated as early as 
1909 that disarmament is one -f the most fruitful preventives of war. Let 
us hope that the results obtained in London during the recent conference will 
be followed by general agreements on a broader basis. We know the exist- 
ing difficulties and we understand that any development of this kind cannot 
take place over night. Germany, which has fulfilled the clauses of Part V 
of the Treaty of Versailles, included in Article II of the Treaty of Berlin, is 
sincerely trusting that the reduction and limitation of armaments solemnly 
promised to the world at the end of the great war will become a reality in the 
near future. 

It has rightly been said that disarmament is not only a technical ques- 
tion, but just as much a problem of mental attitude. Every international 
progress depends indeed not only upon the conclusion of governmental agree- 
ments, but to a very large extent upon the popular spirit which is behind 
them. The most complete and elaborate international code of law would 
remain a dead letter unless the idea of international codperation gains in 
strength and forms part of the people’s mentality. It is, therefore, encour- 
aging to see that in all countries the traditional distrust of the foreigner is 
gradually replaced by a keen sense of good will and the readiness to mutual 
understanding. The development of international law and the development of an 
international mind are interdependent. As mankind is apt quickly to rise to 
the heights of idealistic dreams and just as rapidly let itself drop to the depths 
of discouragement, the responsibility of international law, which can produce 
tangible proofs of a new order of things, remains paramount. Diplomacy, 
therefore, is deeply indebted to bodies like your Society which so efficiently 
contribute towards improving the tools to be used in the organization of 
peace. 

The year 1930 has seen important steps made in the direction of further 
liquidation of the great war and its economic and military consequences. 
Everywhere the feeling seems to grow that the time has come when our eyes 
ought to turn to the future rather than backward. Let us join hands to 
stimulate these forces. If every nation is supposed to have the govern- 
ment it deserves, international relations will, in the age of democracy, be 
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more than ever what the people want them to be. It will depend largely 
upon the will of the present generation in all nations that the postwar period 
will not prove to be a tragic era of disappointments, but a hopeful start of a 
new world better equipped for the maintenance of peace and justice. 

The PresipENT. It does not become me to comment upon the words of 
the German Ambassador, other than to say that instead of the voice of 
pessimism, heard on the left, his is the voice of hope, which I am inclined to 
think is on the right. Twenty-five years ago a proposal was made at the 
Lake Mohonk conference on Arbitration for the establishment of an Ameri- 
can Society of International Law. The distinguished gentleman who made 
the motion was then dean of the Law School of Columbia University, and 
he is still the same George W. Kirchwey. Him I introduce to you. 

Dr. Grorce W. Kircuwey. It is the common experience of a person 
who has reached even my moderate age to be met by old friends and assured 
that he has not changed a particle, which often causes a feeling of disap- 
pointment in the person addressed, who had always hoped that the time 
might come when some improvement in his personal appearance might be 
noted. Now this doubtful compliment is extended by my friend Dr. Scott 
to my achievement in life. I am “‘the same George W. Kirchwey” that 
I always was. 

What my achievement in the field of international law might have been 
or may yet be, you may perhaps gather from the fact that some 15 years 
ago I entered or was injected into the arena of prison reform; and the prisons 
of today are a fair sample of what I have achieved in that field. 

After listening to the somewhat disconcerting if not discouraging re- 
marks of my friend Mr. Wickersham this evening, I am inclined to recom- 
mend that he and Dr. Scott retire to that desert isle ' where they first met, 
and there settle the question of the advance of the cause of international 
codification by reaching an agreement between themselves. 

I beg you to recall that under the circumstances I have already de- 
scribed, I can no longer pose, if I had ever dared to pose, as an authority on 
international law. I find myself in that respect somewhat in the position 
of a newly rediscovered planet—or is it only an asteroid? I think it is only 
an asteroid, whatever that may be—which has paused for a moment in its 
mad and eccentric career to be pointed out and noted ‘and possibly endowed 
with a name. “Bacchus” has been suggested, from the classical tradition. 
There is nothing peculiarly significant in my bowing toward Mr. Wicker- 
sham. Or perhaps it would be more appropriate to describe it in terms of 
the Greek alphabet as Zeta. It starts out now on a new meteoric career 
which is to last 3,000 years before it comes into sight again. Perhaps that 
will be a comfort to you when you realize that I was picked by Dr. Scott to 
represent the asteroid on this occasion. 

However, I am very happy indeed to find that our old associations in 


1Mt. Desert, Maine. 
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the dean’s office in Columbia University, where we stood by one of those 
great, long windows in the library building and looked out and discussed 
the coming Lake Mohonk conference—I am glad to realize that something 
of this permanent and achieving character has sprung out of that far-away 
beginning. I must say that Dr. Scott was not a professor of international 
law at that time; he was a professor of all kinds of law, having been rescued 
from the wilds of central Illinois and brought to New York to grow up. But 
he had both a heart and a head attuned to international law, and he yearned 
for a journal of international law as an outlet for his passion. And I re- 
plied: ‘‘What we need more than a journal of international law is a society 
of students of international law who can make an American contribution’”’; 
and we agreed that it might be well to join the two ideas in one, and to pop 
the question to the Lake Mohonk Conference on International Arbitration, 
for which we were at the time headed. 

We felt that America had something to contribute that was not sup- 
plied by the periodicals published in foreign languages, which I could never 
read, and which, I think, at that time Dr. Scott could not read either, 
though I am not so sure of that—foreign periodicals unavoidably represent- 
ing the point of view of that Europe which had played so long with war that 
war had come, from the point of view of this side of the Atlantic, at least, 
to seem to be its chief recourse in time of trouble. 

At any rate, we felt that there was an American point of view, and we 
knew it, because we were going to the Lake Mohonk conference, and we had 
heard it expressed there, and we were going to give further expression to it. 
Then, too, we discussed the fact that there is a greater America than the 
United States, and, although neither of us was a Monroe Doctrinaire—does 
that go?—that there was a great deal more than the Monroe Doctrine to 
the conviction we entertained that the United States of America had more 
of a stake, more interest in and more understanding of Latin American 
problems, with which we were becoming more and more closely intertwined 
through trade and other relations; and while the United States had long 
ceased to cast envious eyes at the English Dominion of Canada, we felt also 
that Canada was perhaps more American than European. It was clear that 
there should be an American institute or an American society of international 
law which should present authoritatively the American point of view with 
respect to international relations, and especially with respect to the question 
of peace or war. 

It was good to live in those haleyon days of illusion. The Lake Mohonk 
conference always brought the millennium into clear vision at least once a 
year. The vision abated more or less in the interval, but it always revived 
again, with all of its shining features, at the next meeting. But it was not 
only the Lake Mohonk conference. Arbitration was in the air. The Hague 
arbitral court had already been established. At the time of which I am 
speaking we were half-way between the first and the second great inter- 
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national conferences, the first of which was called by the Czar of Russia, in 
order to secure the abolition of war and the substitution of pacific means 
of redress; and America went wholeheartedly into those conferences. 

The air was full of promise. It is true the result of the first conference 
was a bit disconcerting and disillusioning; but, after all, there was to be 
another, just, Mr. Wickersham, as there will be another conference on the 
subject of nationality one of these days. The air was full of expectation of 
the realization of this dream of a world lulled in universal peace by ar- 
bitration. 

And there was that second international conference coming on, with 
distinguished representatives from this country, and James Brown Scott 
going as representative of the State Department. I do not know whether 
this story is a true one or not; I have never seen it in print, and therefore 
I am not convinced of its truth; but I have heard it from several people who 
were at The Hague conference. On one occasion, it is said, a couple of 
diplomatists were chatting—foreign, European diplomatists, of different 
countries—and James Brown Scott hove in sight, and one of them said, 
‘‘Let us go! Here comes Dr. Scott, with his emulsion.”’ Scott’s emulsion 
was that court of international justice which he, under Mr. Root’s instruc- 
tions, was ardently promoting at that conference, and which has since come 
to be an established fact, one of the great facts in the development of inter- 
national law and of international peace through law. 

Those were hopeful days. I wonder if I may tell the story of an ex- 
perience I had with Mr. Carnegie a year or two after the creation of his 
great peace endowment which has rendered such invaluable service. 

One day Mr. Carnegie called on me at my office in Columbia University 
and asked me if I could not run down to Washington with him within a day 
or two to see the President and some members of the Senate with reference 
to those treaties of compulsory or unlimited arbitration which were then 
under contemplation, and one of which had been negotiated with Great 
Britain. That must have been about 1910 or 1911; was it not, Mr. Wicker- 
sham? Mr. Carnegie and I went to Washington together, and discussed 
the prospects all the way down. We called on the President, President 
Taft, whom we found to be very enthusiastic about it, and quite hopeful; 
and we talked with a few of the Senators, who had made him hopeful and 
who also made us hopeful. Then we came away, and went back to New York 
much encouraged. 

On the way back, Mr. Carnegie said to me, ‘‘Now, Dr. Kirchwey, I 
think this is going through; and if it does there will be similar treaties with 
France and Germany and other countries, and Great Britain will make such 
treaties with France and Germany and other countries, and soon we will 
have a network of treaties of arbitration of that kind, and the aim of the 
Peace Endowment will be fulfilled. Now,” said he, ‘‘you know, in the deed 
of gift I provided that after that end of international peace had been at- 














259 


tained, the trustees might use the income of the fund for what seemed to 
them to be the most important public benefit that could be commanded by 
effort of that kind”’; and he said, “I wish you would think it over a little 
while. We will get together in a few days and decide what to turn the money 
of the trust into.” 

Yes; these were happy and hopeful days. Then came that disconcert- 
ing war, which disrupted not only our plans but our hopes, disillusioned us 
to a tragical degree, and caused so many, many of us to lose our faith in the 
possibilities of peace, everlasting peace, in such a mad world. 

Well, to go back a little from the advanced stage which my remarks 
have already attained, we presented ourselves at Lake Mohonk on the 
occasion to which I have referred; and there we found congenial spirits, one 
of whom was Bob Lansing, afterward to become Secretary of State, and 
others who joined eagerly in the program; and so it came about that we 
submitted our suggestion of an American Society of International Law to 
the conference. 

There were gathered distinguished men—college presidents, inter- 
national lawyers, a very large group of able men, all of them interested in 
the cause of arbitration, and still more profoundly in peace by any decent 
means—and it was not difficult to get a following, to get acceptance of the 
proposal that had been made. And so the argument was presented, and 
there was a meeting after the adjournment of the big meeting, a meeting of 
those especially interested; and here in my hand is the report in print of the 
meeting to consider the subject of the organization of an American inter- 
national law society. 

I will not read the resolution adopted; but let me give you the names of 
the members of the committee that was organized on the spot in order to 
carry the proposal into effect: Justice David J. Brewer, Judge George Gray, 
Hon. Oscar 8. Straus, Hon. John W. Foster, Hon. Andrew D. White, Hon. 
J. M. Dickinson, Hon. James B. Angell, Hon. W. W. Morrow, Hon. John W. 
Griggs, Hon. John Bassett Moore, Professor Theodore 8. Wolsey, Professor 
Leo S. Rowe, Professor James Brown Scott, Hon. Everett P. Wheeler, 
Robert Lansing, Esq., Mr. Chandler P. Anderson, Professor George G. Wilson, 
Mr. Charles Henry Butler, Professor Joseph H. Beale, and Professor Charles 
N. Gregory. 

Many of these have passed away; many of them, quite a number of 
them, are happily with us today. 

It was a little while after that (a few months after, was it not, Dr. Scott?) 
that we met in the rooms of the Bar Association of the City of New York and 
formed a definite and permanent organization which launched the American 
Society of International Law; and in connection with that we resolved that 
the American Society should not only exist but that it should have an organ, 
a journal of international law. Dr. Scott became secretary of the new 
Society, and editor of the Journal; and almost from the beginning the 
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Journal was a great success; and, as you are here to bear witness, the So- 
ciety of International Law has flourished amazingly. It kept up its activity 
without undue demoralization during the war. It was a notable fact that 
the editorials of the Journal during the whole period of the war were entirely 
free from chauvinism or from international prejudice. The standard was 
kept aloft above the storm of the war, with the result that when the war was 
over we had no apologies to make and no wreck to rebuild, but could go on 
with our old program of building for a future of peace. 

I do not know that the Society of International Law has brought peace 
very much nearer than the penologists have brought prison reform in the 
same time that has elapsed; but we are all looking forward and working 
forward with new courage and, in the field of international law at any rate, 
with immense grounds for encouragement. Some of those grounds have been 
put before us tonight by the distinguished German Ambassador. They are 
all about us. We are going to codify international law. 

Coming down on the train last evening I met an old student of mine in 
the Columbia Law School, now a distinguished lawyer—not an international 
lawyer, but a lawyer of the common kind—and he said to me, ‘“‘ You are 
going down to that International Law meeting, I suppose?” I said, ‘‘ Yes.”’ 
He said, ‘‘Why? You area lawyer! International law is not law.” 

Today, after lunching at the Cosmos Club, I met a former colleague of 
mine in Columbia University, a very brilliant scholar. He said, ‘‘I suppose 
you are here for that International Law meeting?” ‘‘ Yes,” I replied. 
And he remarked “Very nice thing, but of course international law is not 
law.” I said, ‘‘Why isn’t it?” He said, ‘It lacks force; it cannot use 
compulsion to enforce law.” 

I said, ‘‘That is a curious notion of law, as though compulsion were 
the essence of law. Compulsion is the shadow that law casts. Law is law 
if it is written in the sentiment of the community.” These codes which the 
nations are working forward to, will, as Mr. Wickersham has so clearly 
pointed out, become law as soon as they are adopted. Every treaty be- 
tween Great Britain and the United States makes law as to those two coun- 
tries. General international law can come about, as Mr. Wickersham so 
clearly pointed out, I say again, in one of two ways: One of them is by the 
growth of custom, which brings about a common sense of right, new mores, 
new folkways, which ipso facto constitute international law; and the other 
way is by treaty or codification, and law does not cease to be law because 
there is an occasional breach or violation of it. It would be a mighty poor 
international law that was not enforced better than the law against burglary 
and robbery is at the present time in the United States. 

I know, Mr. Wickersham, that your commission is going to correct all 
that; but what I say is true of the present moment, at any rate. On the 
whole, international law has been far better enforced, because accepted and 
acquiesced in and lived up to, than the law of Moses, or the laws of religion, 
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as far as my secular observation has gone, or the municipal law, as we 
call it. 

Law is law just in proportion as it comes to be accepted; and one of the 
virtues of international law is that we do not call it law until it is accepted, 
whereas in the domain of municipal law we call lots of things law which are 
law only in name, because they have been enacted by a legislature or by 
Congress, sometimes without any expectation that any serious attempt will 
be made to enforce them; sometimes with more or less of an attempt to 
enforce them, but without any real expectation of succeeding; and often 
with a heroic effort to enforce a law against the conscience, or shall I put it 
on commoner ground and say against the common sense or against the 
general level of intelligence of the community. Those things are law only 
in a nominal sense, not in reality. 

I wish we could get a new definition of law, one which would limit it to 
declarations of the legislature in the nature of codification of existing law, 
written or unwritten—analogous, I mean, to the codification of international 
law of which you have spoken, Mr. Wickersham; or to the accepted custom 
of the community; and that we might find some less sacred term than law 
to describe the legislative experiments of one kind and another, which now 
masquerade under that name. 

No; international law is the true law, and the best example of law with 
which we have yet been provided in our human experience. As we extend 
the field of international law, we will limit more and more the domain of the 
reign of force. It is because I am profoundly convinced that the American 
Society of International Law is contributing mightily to the development of 
international law in the true sense of the term that I am proud to have been 
connected with the enterprise at its inception, and proud to have been called 
upon by my friend Dr. Scott to record and give audible expression to my 
faith in the presence of this distinguished company. 

The Presipent. I repeat, the same George W. Kirchwey. 

I should like to read, before adjourning the most agreeable part of the 
session of the Society of International Law, a telegram which I received 
yesterday from a very distinguished foreigner, coming from one of the Latin 
American states. I had invited him to attend the dinner of the Society and 
to speak on this occasion, and in reply he said: 


Most appreciative thanks for your very kind invitation to the banquet Saturday night. 
Would consider it an honor and privilege to address such a distinguished gathering, but re- 
gret exceedingly that I shall not be able to do so, as I am not returning to Washington until 
next week. However, you may assure the Society of my best wishes and kindest interest at 
all times, and heartiest congratulations upon its 25th anniversary. 

Cordially and sincerely yours, 


Enrique OLaya HERRERA, 


President-elect of the United States of Colombia. 
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Ladies and gentlemen, there remains but to thank you for your pres- 
ence, and in your behalf to express your appreciation to the distinguished 
guests who have honored and addressed us and instructed and interested us 
tonight. 

The meeting stands adjourned. 

















MINUTES OF THE EXECUTIVE COUNCIL 
Thursday, April 24, 1930 


The Executive Council of the American Society of International Law 
met at No. 2 Jackson Place, Washington, D. C., on Thursday, April 24, 
1930, at 3 o’clock p. m. 

The meeting was called to order by Dr. James Brown Scott, the Presi- 
dent of the Society. 

Upon roll call, the following members were present: 


Chandler P. Anderson Edwin R. Keedy 

Charles Henry Butler Howard Thayer Kingsbury 
Frederic R. Coudert Chester I. Long 

Edwin D. Dickinson Fred K. Nielsen 

George A. Finch James Brown Scott 
Charles E. Hill Charles Warren 

David Jayne Hill Thomas Raeburn White 
Manley O. Hudson George Grafton Wilson 
William I. Hull Robert R. Wilson 


Lester H. Woolsey 


Upon motion of Mr. Butler, duly seconded, the members of the Council 
rose in memory of three members who died since the last meeting of the 
Council—Chief Justice William H. Taft, Judge Edwin B. Parker, and Mr. 
W. O. Hart. 

The minutes of the meetings of April 25 and April 27, 1929, were ap- 
proved as printed in the Proceedings of the Society and their reading was 
dispensed with. 

The Recording Secretary reported that since April 25, 1929, the date of 
the last report, 130 new annual members had been added to the rolls of the 
Society, and two life members and one honorary member had also been 
elected. He reported that during the same period there had been 49 resigna- 
tions, 15 deaths, and 28 members have been dropped for non-payment of 
dues. There was accordingly a net increase of 38 active members, two life 
members, and one honorary member during the year since the last annual 
meeting of the Society. 

The Recording Secretary also made a report upon the editing of the 
annual Proceedings. He called especial attention to the increased size of the 
volume of Proceedings for 1929, which is 50 per cent larger than the volume 
for the preceding year. This was due, he said, to the increased length of the 
annual meeting from two days to three days by authority of the Executive 
Council. This increased size, he added, was reflected in the increased costs 
shown in the Treasurer’s Report of reporting the annual meeting and pub- 
lishing the Proceedings. 
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In the absence of the Corresponding Secretary, the Recording Secretary 
laid before the Council a letter of September 19, 1929, from Mr. William C. 
Dennis, stating his inability to continue in the office of Corresponding Secre- 
tary owing to his new duties as President of Earlham College. 

The Treasurer submitted a written report on the financial condition of 
the Society for the year ended December 31, 1929. After hearing the 
Treasurer’s oral explanation of the report, it was received, approved, and 
ordered to be filed. The Treasurer also submitted a report from F. W. 
Lafrentz & Company on their audit of the Society’s accounts for the same 
period, which, after it was read, was likewise received, approved, and ordered 
to be filed. 

The Editor-in-Chief of the American Journal of International Law made 
an oral report upon the four numbers of the Journal issued during the year. 
He also made a report on the work done by each of the editors, which showed, 
in his opinion, a very satisfactory degree of codperation on the part of all the 
members of the Board. Mr. Hudson, a member of the Board, mentioned 
the high esteem in which the Journal is held abroad, as indicated to him in 
conversations with several eminent Europeans. 

The Managing Editor of the Journal then made an oral report and 
referred to the four numbers of the Journal as the principal account of his 
work during the year. He called attention to the increase in the number of 
pages from 1,000 to 1,200 in the annual volume of the Journal. He reported 
that 93 new subscriptions had been received and that 47 subscriptions had 
been cancelled since April, 1929, leaving a net gain of 46 for the year. He 
expressed his appreciation of the cordial codperation of the Editor-in-Chief 
and the members of the Board of Editors. He also commended the Rumford 
Press for its efficient service in the publication of the Journal and the annual 
Proceedings, all of which he reported was being done under most favorable 
contractual terms. 

The Managing Editor submitted a written report upon the annual al- 
lowance for clerical assistance provided by resolution of the Executive 
Council on May 22, 1924, as follows: 











































Clerk to the Secretary and Managing Editor............ $600 
le hia artista aha nis Sed abies We Gece WH ie beneiln 20 300 
al ca iia Se cla heed oh on bseningdin Oh N ark 200 
Chronicle of International Events....................-. 100 






Mailing and Subscription Clerk........................ 






He suggested that if the Council thought the Society could afford the in- 
crease, the allowance of $1,500 be increased to $1,800, to provide slight in- 
creases for the bookkeeper and the mailing clerk. Upon motion, duly made 
and seconded, the Council thereupon adopted the following resolution: 








Resolved, That the allowance for clerical assistance for the Re- 
cording Secretary of the Society and Managing Editor of the Journal of 
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fifteen hundred dollars ($1,500) per annum provided by resolution of the 
Executive Council of May 22, 1924, be, and the same is hereby in- 
creased to eighteen hundred dollars ($1,800) per annum. 


In this connection, the Council, upon motion duly made and seconded, 
expressed its appreciation for the services of the several persons engaged 
upon the work of the Society and the Journal. 

Mr. Arthur K. Kuhn, Chairman of the Committee on the Selection of 
Honorary Members recommended, on behalf of that committee, that Dr. 
Walter Simons, formerly Chief Justice of the Reichsgericht of Germany, be 
elected to honorary membership. Upon motion of Dr. Scott, seconded by 
Mr. Nielsen, the report of the committee was received and approved, and the 
Chairman of the committee was authorized to report the recommendation of 
Dr. Simons’ name to the Society at its business meeting. 

On behalf of the Committee on Membership, the Recording Secretary 
reported that a systematic circularization of selected lists of names had been 
carried on during the last six months and that the great majority of the new 
members elected during the year, as previously reported by him, came from 
responses to these invitations of the Membership Committee. The persons 
circularized were chiefly members of other organizations devoted to interna- 
tional law. 

The Chairman of the Committee on Annual Meeting laid before the 
Council the program of the annual meeting for 1930 as showing the work of 
that committee. He stated that, owing to the residence of all the other 
members of the committee outside of Washington, the program had been 
arranged by correspondence and that all the members of the committee, 
except Mr. Burdick who resigned from the committee, had codperated in the 
formulation of the program. The Chairman recommended that a member 
residing in Washington be substituted for Mr. Burdick, in case the same com- 
mittee was continued. 

The Chairman of the Committee on the Codification of International 
Law was not present to submit his report. Mr. Finch suggested, as Chair- 
man of the Committee on Annual Meeting, that in lieu of the report of the 
Codification Committee the Council invite the members of its Committee on 
Codification who were technical advisers to the recent Conference on the 
Codification of International Law at The Hague, and Mr. David Hunter 
Miller, a member of the Society, who was Chairman of the American delega- 
tion to the Hague Codification Conference, to address the Society on Satur- 
day morning, April 26, and give an account of the work of the Codification 
Conference. The recommendation was accepted, and, upon motion duly 
made and seconded, the Recording Secretary was authorized to invite the 
three gentlemen mentioned to appear upon the program of the Society, and to 
announce the change in the program before the general meetings of the Society. 

The Recording Secretary then laid before the Council the following 
proposal for an amendment of the Constitution of the Society: 
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February 11, 1930. 

We, the undersigned, members of the American Society of International Law, propose 
that the Constitution of the Society be amended so as to provide for a Secretary instead of a 
Recording Secretary and a Corresponding Secretary. The following specific amendments 
are proposed to accomplish this change: 

ArtTIcLE IV. Paragraph one, omit the words “‘a Recording Secretary” and “a Corre- 
sponding Secretary”’ and insert in lieu thereof the words ‘“‘a Secretary.” 

Second paragraph, omit the words ‘“‘The Recording Secretary”’ and “The Correspond- 
ing Secretary,” and insert in lieu thereof the words “‘The Secretary.” 

ArTICcLE V. Paragraph 2. Omit the words “The Secretaries” and insert in lieu thereof 
the words ‘‘The Secretary”; and change the word “them” to “him.” 


ArtTic.E VIII. Omit the word “Recording.” ——— 


WitiraM C. DENNIS. 
Lester H. Woo sey. 
CHANDLER P. ANDERSON. 


G A. F ; 
Deposited with the Recording Secretary, February 20, 1930. — ~— 


Grorce A. Fincu, 
Recording Secretary. 


After consideration, the Council, upon motion of Mr. Coudert seconded by 
Mr. Butler, approved the proposed amendment and directed its submission 
to the Society at its business meeting. 

The Recording Secretary submitted a letter of February 21, 1930, from 
the President of the American Academy of Political and Social Science in- 
viting the Society to be represented by from one to three delegates at the 
Thirty-fourth Annual Meeting of the Academy to be held in Philadelphia on 
May 2nd and 3rd next. Upon motion, duly made and seconded, the Council 
decided to accept the invitation and authorized the President to appoint 
representatives. The President designated Messrs. Thomas Raeburn White, 
Edwin R. Keedy and Charles G. Fenwick. 

The Recording Secretary also submitted a letter from the Secretary of 
the Indian Institute of International Law inviting the Society to be an 
honorary member of the Institute. After consideration, the Council, upon 
motion duly made and seconded, directed the Recording Secretary to thank 
the Indian Institute of International Law for its invitation and regret the 
Society’s inability to accept it. 

Finally, upon motion duly made and seconded, the President was au- 
thorized to appoint a committee of three members to prepare appropriate 
memorials regarding the three deceased members of the Council to be spread 
upon the minutes of the Society. 

There being no further business, the Executive Council adjourned at 
4:40 o’clock p. m. 

Grorce A. Fincu, 


Approved: Recording Secretary. 


JaMEs Brown Scott, 
Chairman. 




















TREASURER’S REPORT 
January 1 to December 31, 1929 


INVESTMENT ACCOUNT 
On hand January 1, 1929: 








Cash on deposit SERENE TENN! DUNNE MO ono 'y eipeicicinis oam pincers $322.19 
$6,000 Cuba Northern Railways, 54s (cost price)......... 5,914.58 
$1,000 Argentine Government, 514s (cost price)........... 972.90 
$2, 000 Australian, 414s (cost price) AR REERS 5s Ai RES eee 1,853.75 
PE os Sane belie Mamie ere aah ear eR ee sees $9,063 .42 
Transactions during year 1929: Receipts Disbursements 
Jan. 1. Cash on hand at Union Trust Co................... $322 .19 
Jan. 31. Interest on Union Trust Co. deposit................ 4.82 
Feb. 27. Interest on Union Trust Co. deposit put in Business 
IE Sa aiccal vs cae anne tates ik ih acdarn erereces $4.82 
Apr. 18. Life membership (Miss Doris Stevens).............. 100 .00 
Apr. 18. Life membership (Miss Alice Paul)................. 100 .00 
Apr. 30. Purchased $500 Associated Gas and Electric 5s at 91 457.01 
Sept. 25. Interest on Union Trust Co. deposit................ 4.03 
Sept. 25. Life membership (Mr. Gustavo Gutierrez).......... 100 .00 
Oct. 30. Life membership (Mr. En Sai Tai)................ 100 .00 
Oct. 30. Interest on Union Trust Co. deposit put in Business 
MS oicecerric wey a cicncinct een aie gree caine alvin visite 4.03 
Fas xa iarane p-8id acu hig beatin sta Beara ee mIT pees $731 .04 $465 .86 
465 .86 
Balance on deposit in Union Trust Co. December 31, 1929. ..... $265 .18 
SUMMARY 
oO | ne eee $322 .19 
Four life memberships added ITI CI SORE Soo sien sivc ene case 400 .00 
| RPS nace Sas ON SR Re PE Ie pee Se rns ns oe $722 .19 
Purchased $500 Associated Gas and Electric 5s at 91........... 457 .O1 
Balance on deposit in Union Trust Co. December 31, 1929...... $265 .18 
BUSINESS ACCOUNT 
RECEIPTS 
January 1, 1929. Balance on deposit in Riggs National Bank............. $1,532 .44 
iene dues: 
Mee gta Saisie pry nsicd bie asidie oop Siete Rae aS $270 .00 
ME esate Gin ccc ecua vaca neantese orem 5,649 .84 
a. Sida cree Sranash ak Sasa ah esate abr 135 .00 
MIND. grin cnnig'ecin cealrnaudanren aaa gis 15.00 
—_— $6,069 .84 
Subscriptions 
Seca oiv oro aici dha ia aie Wie warn. deaen a EE $2,449 .50 
BES ae osha sidan Oorlmrteueioennreaas 2,358 .25 
BN reset as, 5d chinol oceiis cahcigiel ots wiaabs 89 cata RSS 16.00 
4,823 .75 
I yo). 5.3.10: Cinsiaigrie dicen aaes aaa tieeeee 468 .29 


a sold: 


Cem ee ee eee eee eee sere eereeeeeeeesesese 


























Back numbers sold: 
Journals 


I iia i oan ha das bin ern h Ale ce are wee on 77.10 
——_ $822.24 
Analytical Index sold. .... 2.2.2... .... eee eeeeee 8.00 
Interest on securities: 
Cuba Northern Railways 5'4s................ $330 .00 
Argentine Government 5)4s.................. 55 .00 
I Fi da cd pcwicvecceccvecscedee 90 .00 
Associated Gas and Electric 5s............... 12.50 
487 .50 
Interest on Deposits: 
Union Trust Company................+-e05 $8 .85 
Riggs National Bank.......................-. 82.77 
_ 91 .62 
Banquet tickets. .............0scscececccccccccecceccceeees 960 .00 
Binding Journals for members... ...............02eeeeeeeeees 102 .25 
Special Supplement sales... .. 2.2.0... . 0... eee eee eee eee eee 3,537 .25 
xchange on foreign subscriptions. ...............-0..-eeeees 1.41 


$18,674.15 $18,674.15 
Beginning balance ($1,532.44) and total receipts ($18,674.15) Dec. 31, 1929 $20,206.59 


DISBURSEMENTS 









Annual Meeting: 


Printing and postage. .................+-005- $125 .25 
No dalnesedvscteesvietindesdaewdees 7.49 
aaah race dead tas Ok eGR ReEN OM 392 .00 
| ESSE eat aero re eee ho 1,093 .20 


1,617 .94 


1,949 .50 





Ker seco MMIII. gS oiciccccwcdvcecsnesave $379 .09 
Telegrams and cables..................2-055 4.23 
Freight and express. ..............00eeeeeees 2.79 
ee cane ie Keene anced otc eeeennss 26.14 
ES ainnde A cael petals. cae ween ea ce eNes 117.00 
ELLE 17.50 


RE eS era ee ere 154.59 






EN ivc.cts Cisco nsea'n ve cece aiviee need $103 .37 
goo Wn wikia cng Aw aN Cease Rows Oe 2,843 .90 


00 
aa $19,377 .66 
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SUMMARY 


Total receipts during the year 1929....................005- 
Total disbursements during the year 1929................... 


Debit balance for the year 1920... . 2... 2. ccc cece cece 
Beginning balance January 1, 1929... . 2.2.1... cece eee cees 


Balance on deposit in Riggs National Bank, January 1, 1930... 


ASSETS 
Investments: 


$6,000 Cuba Northern Railways 514s at 98 (cost price) . . . 
$1,000 Argentine Government 5)4s at 97 (cost price)...... 
$2,000 Australian 414s at 9214 (cost price)............... 

$500 Associated Gas and Electric 5s at 91 (cost price)... 


Cash: 


Union Trust Company (Investment Account)............ 
Riggs National Bank (Business Account)................ 


Accounts receivable: 


NINE «Seance wasn tera wintoraocm vin eee enieole lee 


PUM IN 5s yb ls car aid nicialersin eee eee OOS IROL 
1930 Membership dues paid in 1929..................... 
1930 Subscription fees paid in 1929.................... 
1931 Subscription fees ng ARE Rete 

di WU GNU oi5c:s cin eects Hee nie' ses ai0'a 

Balance of Treaty Series, League of Nations fund......... 


1930 Proceedings paid 


Excess of assets over liabilities... ............. 0c. cece ee ees 
Respectfully submitted, 


$18,674.15 





“siden a Saaree iva 19,377 .66 
Prins is ele aE te $703 .51 
wausialsh ees 1,532 .44 
er $828 .93 
$5,914 .58 
972 .90 
1,853 .75 
ee | 
———__ $9, 198 .24 
$265 .18 
828 .93 
ee 1,094.11 
151.00 
$10,443 .35 
None 
$135 .00 
2,358 .25 
16.00 
180 .00 
120.52 $2,809.77 
$7,633 .58 


L. H. Woo.sey, 





Treasurer. 


REPORT OF AUDITORS 
F. W. LAFRENTZ & CO. 


COLORADO BUILDING 
WasuineTon, D. C. 


April 10, 1930. 
THE AMERICAN Society OF INTERNATIONAL Law, 
Washington, D. C. 


Dear Sirs: 


We have audited your cash transactions for the year ended December 
31, 1929. 


Our report, including two Exhibits, is as follows: 


EXHIBIT 
“A” INVESTMENT ACCOUNT 
“B” Income Account 


The receipts are in accordance with your records and the disbursements 
are supported by proper vouchers. 

At December 31, 1929, the Investment Account had a cash balance of 
$265.18 and the Income Account had a cash balance of $828.93, which 
amounts were on deposit in the banks. 

We inspected securities called for by the records, as follows: 


Cuba Northern Railways Company’s 5s Bonds, 

due 1942, par value $6,000 .00 
Argentine Government, 5'%s Bonds, due 1962, 

par value 1,000 .00 
Commonwealth of Australia, 544s Bonds, due 1956, 

par value 2,000 .00 
Associated Gas and Electric, 5s Bonds, due 1968, 

par value 


$9,500 .00 


Respectfully submitted, 
F. W. Larrentz & Co., 
Certified Public Accountants. 
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Exursit ‘A”’ 
STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS—INVESTMENT ACCOUNT 


For the year ended December 31, 1929 
Receipts: 
Life Membershi 
Interest on Ban 


Disbursements: 
Interest transferred to Income Account: 
On bank balances: 
1929 


Investments purchased: 


Associated Gas and Electric 5s @ $91.00.... 
Interest to date of purchase 


Cash on Hand, December 31, 1929, Union Trust Company 


Exursit “B” 
STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS—INCOME ACCOUNT 
For the year ended December 31, 1929 


Receipts: 
Membership Dues: 


— $6,069 . 84 
Foreign Postage Assessments 468 .29 
Interest: 
Investments 
Bank Balances: 
Transferred from Investment Account 


1,387.10 


5,568 .89 

102.25 

960 .00 

1.41 

3,537 .25 

Total Receipts $18,674.15 
Cash on Hand, January 1, 1929, Riggs National Bank 1,532.44 


$20,206 . 59 





Disbursements: 

Salaries: 

Managing Editor, Journal 

Assistant to Treasurer 

Clerical Assistants 

——__ $3,540.00 

Office Supplies and Expenses 26.14 
Postage, Stationery, ne and Cables 383 .32 
Freight and Express 2.79 
Miscellaneous 154.59 
Binding Journals for Subscribers 117.00 
Refunds 17.50 
American Journal of International Law: 


8,068 .88 

Annual Meeting: 
Printing and Postage $125 .25 
7.49 
392.00 
Banquet 1,093 .20 


Proceedings: 
Preparation $163.16 
1,689.51 
96 .83 


1,617 .94 





1,949 .50 
$103 .37 


3,500 .00 


$19,377 .66 
828.93 


$20,206 . 59 











MINUTES OF THE EXECUTIVE COUNCIL 


Saturday April 26, 1930 


The Executive Council of the American Society of International Law 
met in the Willard Room of the Willard Hotel, Washington, D.C., imme- 
diately upon the adjournment of the Society on Saturday, April 26, 1930, at 


12:45 o’clock p.m. 


The President of the Society, Dr. James Brown Scott, presided. 
Upon roll call, the following members answered present: 


Charles Henry Butler 
William C. Dennis 
Clyde Eagleton 
George A. Finch 
Charles E. Hill 
Manley O. Hudson 
Arthur K. Kuhn 


Roland 8S. Morris 

Fred K. Nielsen 

James Brown Scott 
Ellery C. Stowell 
George Grafton Wilson 
Robert R. Wilson 
Lester H. Woolsey 


Quincy Wright 


The following officers were duly elected: 


Chairman of the Executive Council: Charles Henry Butler. 


Secretary: George A. Finch. 
Treasurer: Lester H. Woolsey. 


The following members were duly elected to the Executive Committee: 


Chandler P. Anderson 
William C. Dennis 
Charles Noble Gregory 
David Jayne Hill 


Roland 8. Morris 

Fred K. Nielsen 
Charles Warren 
George Grafton Wilson 


Quincy Wright 


_Upon motion duly made and seconded, the thanks of the Council were 
extended to Mr. William C. Dennis for his services as Corresponding Secre- 
tary of the Society, from which office he had now retired. 

The Editor-in-Chief of the American Journal of International Law re- 
ported that the services of the members of the Board of Editors had been 
entirely satisfactory during the year, and he recommended that they be 
reélected. He laid before the Council the resignation of Mr. Dennis from the 
Editorial Board, and Mr. Dennis orally stated that he was unable to continue 
as a member of the Board because of his duties as President of Earlham Col- 
lege. The following were thereupon duly reélected by the Council to the 
Editorial Board of the American Journal of International Law: 
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George Grafton Wilson, Editor-in-Chief 

George A. Finch, Managing Editor 
Chandler P. Anderson Charles Cheney Hyde 
Edwin M. Borchard Philip C. Jessup 
Philip Marshall Brown Arthur K. Kuhn 
Edwin D. Dickinson ritman B. Potter 
Charles G. Fenwick Jesse S. Reeves 
James W. Garner Ellery C. Stowell 
Manley O. Hudson Lester H. Woolsey 

Quincy Wright 


Upon a motion to reélect the Honorary Editor-in-Chief, it was decided 
by a vote of the Council that paragraph 4 of the regulations adopted by the 
Council on May 22, 1924, properly interpreted, provided for a permanent 
election of an Honorary Editor-in-Chief and did not require his reélection 
each year. 

The Council thereupon reélected the present members of the Commit- 
tees on Selection of Honorary Members, Increase of Membership, Annual 
Meeting, and Codification of International Law, with power in the President 
to fill vacancies. 

Upon motion of Mr. Hudson, duly seconded, the Council directed that 
hereafter the Editor-in-Chief of the Journal shall submit a report to the 
Council at its last meeting held before the election of new members of the 
Council concerning the editing of the Journal during the previous year, and 
that he make a further report to the Council at the first meeting after new 
members are elected concerning the work of the members of the Editorial 
Board with recommendations as to their retention or replacement as editors 
for the ensuing year. 

The Council then considered a number of suggestions which were offered 
for the purpose of bringing about a better compliance with the rules of the 
Council in regard to the length of time allowed for the reading of papers at 
the meetings of the Society. As a result of the discussion, the Secretary, 
upon motion duly made and seconded, was directed, when calling the atten- 
tion of invited speakers to the limit of twenty minutes for the reading of 
principal papers, to inform the speakers that in case their papers cannot be 
read within the time limit they should not attempt to read them but should 
use them as references for the points they wish to discuss on the subjects 
assigned. 

There being no further business, the Executive Council adjourned at 
1:15 o’clock p. m. 

Georce A. FIncH, 


Approved: Recording Secretary. 


James Brown Scort, 
Chairman. 








LIST OF MEMBERS 
of the 
AMERICAN SOCIETY OF INTERNATIONAL LAW 


HONORARY MEMBERS 
se, eatie, President, The Permanent Court of International Justice, The Hague, 
olland. 
de Bustamante, Antonio S., Perfecto Lacoste, Apartado 134, Habana, Cuba. 
Fromageot, Henri, 1, rue de Villersexel, Paris, France. 
Huber, Max, Ossingen, Canton of Zurich, Switzerland. 
Lyon-Caen, Charles, 13, rue Soufflot, Paris, France. 
Rolin, Albéric, Avenue Moliére 236, Brussels, Belgium. 


LIFE MEMBERS 

Anderson, Luis, San Jose, Costa Rica. 

Balch, Thomas W., 4300 St. Paul Street, Baltimore, Md. 

Berrien, Laura M. 900 19th Street, N. W. , Washington, D. C. 

Calonder, Felix, President de la Commission Mixte, de Haute Silesie, Katowice, Poland. 

Carvajal, Henriquez, Santiago, Cuba. 

Chang, Ziang-ling, c/o Foong Yih & Company, 3320 Point Road, Shanghai, China. 

Coudert, Frederic R., Jr., 2 Rector Street, New York City 

Esty, Robert Pegram, 2716 Fidelity-Philadelphia Trust Building, 123 South Broad Street, 
Philadelphia, P: 

Greene, Jerome D., 37 Broad Street, New York City. 

Gutierrez, Gustavo, Obispo No. 89, Habana, Cuba. 

Hawes, Gilbert Ray, 2 Rector Street, New York City. 

Hyde, ‘James H., 67 Boulevard Lannes, Paris, XVI, ieee. 

Johnson, Alba B., 605 Morris Building, Philadelphia, Pa. 

Kodera, ’Kenkichi, 3 Nakayamaterdori-Gochome, Kobe, Japan. 

Koo, V. K. Wellington, c/o Minister of Foreign Affairs, Peking, China. 

Pardo, Felipe, c/o Peruvian Legation, Washington, D. Cc. 

Paul, ‘Alice, Moorestown, N. J. 

Peasiee, Amos J., 501 Fifth Avenue, New York City. 

Portela, Epifanio, Argentine Legation, Rome, Italy. 

Sammons, Thomas, 536 Deming Place, Chicago, Il. 

Scott, James Brown, 2 Jackson Place ‘Washington, B. ¢. 

Stevens, Doris, Croton-on-Hudson, N.Y 

Tai, En Sai, Legacao da China, Rio de ee Brazil. 

Warner, James Harold, Calle Espiritu Santo No. 2, Mexico, D. F., Mexico. 

Wilson, ’ Burton W., 285 Madison Avenue, New York City. 

Yen, W. W., 326 Racecourse Road, Tientsin, China. 


ANNUAL MEMBERS 

Abbot, Edwin H.., Jr., 1 Follen Street, Cambridge, Mass. 

Achi, William ©., ‘Jr, Lihue, Kauai, Hawaii. 

Ackerson, oe. G., "Ir., 251 Summit Avenue, Hackensack, N. J. 
Adamson, James, Victoria University College, Wellington, New Zealand. 
Adatci, M., y Avenue Hoche, Paris, France. 

Adkins, Jesse C., 1512 H Street, N. Ww. , Washington, D. C. 

Africa, Bernabe, "2311 Rizal Avenue, Manila, Philippine Islands. 

Agan, Joseph E, 216 West Madison Avenue, Mahoningtown, Pa. 
Agar, John G.., 31 Nassau Street, New York City. 

Alfaro, Don Ricardo J., 1719 Rhode Island Avenue, Washington, D. C. 
Allen, "Edward W., 1308-1316 Northern Life Tower, Seattle, Wash. 
Allen, Eleanor W yll s, 1925 Commonwealth Avenue, Boston 35, Mass. 
Allen; Florence E., Supreme Court, Columbus, Ohio. 

Allen; Freeman H., Colgate University, Hamilton, .. ¥. 

Allen, Lafon, 1421 ‘Inter Southern Building, Louisville, Ky. 

Allen, Stephen H. , Crawford Building, Topeka, Kans. 

Alley, A AG. East Park Street, Newark, N. J 

Allman, N. F., 8 Yuen Ming Yuen Road, Shanghai, China. 
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Ames, Charles Lesley, c/o West Neg Co., St. Paul, Minn. 

Amram, Philip Werner, 1204 Packard B ding, Philadelphia, Pa. 

Anderson, headin P., Hibbs Building, 725 15th Street, Washington, D. C. 

Anderson, Elbridge R., "185 Devonshire Street, Boston, Mass. 

Anderson, William, Department of Political Science, University of Minnesota, Minneapolis, 


Minn. 
Andrews, Alexander B., 239 Fayetteville Street, Raleigh, N.C. 
Andrews, Arthur I., 19A Forest Street, Cambridge, Mass. 
Andrews, Fannie Fern, 295 Commonwealth Avenue, ~— Mass. 
Andrews, George Angell, 1306 Belt Avenue, St. Louis, M 
Andrews, George F., 19 Agassiz Street, Cambridge, ee. 
Anema, A., Florastraat 11, Haarlem, Holland. 
Arbo, Higinio, Posadas-Misiones, Argentina. 
Arcaya, Pedro Manuel, El Ministro de Relaciones Interiores, Caracas, Venezuela. 
Armour, Allison V. , 340 Park Avenue, New York City. 
Armour, George A. Princeton, N. J. 
Armour, Norman, Department of State, Washington, D. C. 
Armstrong, Hamilton Fish, 25 West 43rd Street, New York City. 
Arnold, Benjamin Walworth, 25 North Pearl Street, Albany, N. Y. 
van Asbeck, F. M. Baron, Pegangsaan 56, Weltvreden, Java, Batavia, Dutch East Indies. 
Astrom, L., Legation of Finland, 1629 16th Street, Washington, D . C. 
Auchincloss, Hugh D., 2520 Massachusetts Avenue, N. W., Washington, D. C. 
Auerbach, Joseph §., 34 Nassau Street, New York City. 
Avirett, William G., Deerfield, Mass. 
Ayala, Eusebio, University of Paraguay, Asuncién, Paraguay. 
Aymar, Francis W., 100 Washington Square New York City. 
Ayres, Ruth W., Apt. 3D, 15 Park Avenue, New York City. 


Babcock, Louis Locke, 814 Fidelity Building, Buffalo, N. Y. 
Babinski, Leon, Elektoralna 35, Warsaw, Poland. 
Bacon, Gaspar G., Prince Street, Jamaica Plain, Mass. 
Bacon, Selden, 49 Wall Street, New York City. 
Bagge, Algot, Kommendorsgatan 9, Stockholm, Sweden. 
Baggett, Sam G., 1584 Beacon Street, Brookline, Mass. 
Bailey, Hollis R.” 84 State Street, Boston, Mass 
Baker, Joseph R., State Department, Washington, D. C. 
Baker, Newton D., 1924 Union Trust Building, Cleveland, Ohio. 
Baldwin, Walter A., Box 14, Cambridge 38, Mass 
Ball, Alice M., 1814 37th Street, N. W. , Washington, D.C. 
Balutis, B. K., Lithuanian Minister, 2622 16th Street, N. W., Washington, D. C. 
Banda, Francisco, 904 New Orleans Bank Building, New Orleans, La. 
we. Tracy R., 503-513 Bank & Trust Building, Grand Forks, ’N. Dak. 
clay, Colville, British Embassy, Lisbon, Portugal. 
Bard. i James, 2 Rector Street, New York City. 
arry E., Ridgefield, Conn. 
Barnes, Charles M., Department of State, Washington, D. C. 
Barnett, James F., Box 218, Grand Rapids, Mich. 
Barnwell, Nathaniel B., 32 Broad Street, Charleston, S. C. 
Baron, Jose T. , Cuban Embassy, Washington, D.C. 
Barratt, Arthur J., 3 Temple Gardens, London, England. 
Barrett, John, Windham oo Grafton, V t. 
Barrett, Wilbert F., 309 Wilkip Apartments, 970 Wilshire Boulevard, Los Angeles, Calif. 
Bartlett, Philip G., 120 Broadway, New York City. 
Bassett, A., 6 how Road, Shanghai, China. 
Bator, Viktor, Manyoki ut. 20, Budapest I, Hungary. 
Baty, Thomas, Foreign Office, Tokyo, Japan. 
Baumgarten, Ferdinand, Zolt&n-ucca 18, Budapest V, Hungary 
von Baumhauer, Edouard H., Keizersgracht 292, ‘autteniein, Folland. 
Baxter, James P., 3rd, 40 Quincy Street, Cambridge, Mass. 
Beach, "John K. , County Court House, New Haven, Conn. 
Beal, Boylston, ‘60 State Street, Boston, M 
Bedford, J. Claude, 1710 Packard Building, P Philadelphia, Pa. 
Beeber, ‘Dimner, 1419 Land Title Building, Philadelphia, Pa. 
Beer, Henry Ward, 50 Broadway, New York City. 
Beichmann, F. V. N., Drontheim, Norway. 
Belcourt, N. A., 18 Rideau Street, Ottawa, Canada. 
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Benevides, Jose, Rua do Salitre, 106, 20, Lisbon, Portugal. 

Benjamin, Charlotte, 103 Mystic Street, West Medford, Mass. 

Benoit, Constantin, 1708 rue du Centre, Port-au-Prince, Haiti. 

Benson, Clifton D., Miami, Fla. 

Bentley, Richard, 1060 The Rookery, Chicago, Il. 

Bercovitch, Peter, 260 St. James Street, Montreal, Canada. 

Berdahl, Clarence A., 301 Lincoln Hall, Urbana, Ill. 

Berge, Wendell, Room 720, Department of Justice, Washington, D. C. 

Berger, Richard, Augustinerstrasse 8, Wien, I, Austria. 

Bergh, Louis O., 74 Trinity Place, New York City. 

Berl, E. Ennalls, 468 du Pont Building, Wilmington, Del. 

Berwick, Edward, 343 Ocean View Avenue, Pacific Grove, Calif. 

Best, William Hall, 50 Federal Street, Boston, Mass. 

Bettman, Alfred, 1514 First National Bank Building, Cincinnati, Ohio. 

Bewes, Wyndham A., 2 King’s Bench Walk, London, E. C. 4, England. 

Bijur, Nathan, New County Court House, Centre and Worth Streets, New York City. 

Billig, Melba Stucky, 2110 Westbury Court, Brooklyn, N. Y. 

Bingham, Joseph W., Stanford University, California. 

Bishop, Crawford M., 801 Elm Street, Chevy Chase, Md. 

Blackwell, James M., 63 Wall Street, New York City. 

Blakeslee, George H., Clark College, Worcester, Mass. 

Bliss, Robert Woods, 3101 R Street, N. W., Washington, D. C. 

Bloodgood, Wheeler P., Mitchell Building, Milwaukee, Wis. 

Blumenthal, Maurice B., 1088 Park Avenue, New York City. 

Blymyer, William H., 90 West Street, New York City. 

Bodine, William W., Villa Nova, Pa. 

Bodington, Oliver Eaton, 6 Boulevard des Capucines, Paris, France. 

Bontecue, Eleanor, 2011 Eye Street, N. W., Washington, D. C. 

Borchard, Edwin M., Yale Law School, New Haven, Conn. 

Boochever, George, 239 Broadway, New York City. 

Borden, Robert Laird, ‘Glensmere,”’ Ottawa, Ontario, Canada. 

Bordwell, Percy, 616 North Dubuque Street, lowa City, Iowa. 

Borel, Eugene, rue du Rhone 2, Geneva, Switzerland. 

Borno, Louis, Palais National, Port-au-Prince, Haiti. 

—s B., 245 Market Street, Pacific Gas & Electric Co. Building, San Francisco, 
alif. 


Bossidy, Mary, 1636 University Avenue, New York City. 

Boughton, Edward J., 111 North Broad Street, Philadelphia, Pa. 
Bourgeois, George A., 1421 Atlantic Avenue, Atlantic, N. J. 

Boutelie, M. H., 1123 Mt. Curve Avenue, Minneapolis, Minn. 

Bouvé, Clement L., Investment Building, Washington, D. C. 

Bower, Graham, Droxford, Hants, England. 
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